Decision No. R01-530   

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-505R

in the matter of the application of the REGIONAL TRANSPORTATION DISTRICT FOR AUTHORITY TO CONSTRUCT, OPERATE, AND MAINTAIN LIGHT RAIL CROSSINGS AT CERTAIN LOCATIONS WITHIN THE CENTRAL PLATTE VALLEY AND THE VICINITY OF THE AURARIA CAMPUS IN THE CITY AND COUNTY OF DENVER, STATE OF COLORADO.

RECOMMENDED DECISION OF
administrative law judge
WILLIAM J. FRITZEL
APPROVING STIPULATION AND GRANTING APPLICATION

Mailed Date:  May 17, 2001

Appearances:

Roger Kane, Esq., Denver, Colorado, for the Regional Transportation District; 

Larry A. Williams, First Assistant Attorney General for the Staff of the Public Utilities Commission;

Fred C. Kuhlwilm, Assistant Attorney General for the Board of Directors of Auraria Higher Education Center;

Colin Deihl, Esq., Denver, Colorado, for Atlas Metal & Iron Corporation;

James P. Gatlin, Esq., Omaha, Nebraska, for the Union Pacific Railroad;

Walter J. Downing, Esq., Denver, Colorado, for the Burlington Northern and Santa Fe Railroad; and

Charles T. Solomon, Esq., Assistant City Attorney for the City and County of Denver.

I.
STATEMENT of the case

A. On August 3, 2000, the Regional Transportation District (“RTD”) filed an application for authority from the Commission to construct, operate, and maintain light rail crossings at certain locations within the Central Platte Valley and the vicinity of the Auraria campus in the City and County of Denver, State of Colorado.

B. On September 8, 2000, the Commission issued notice of the application and scheduled a hearing for November 8 and 9, 2000.

C. Notices of intervention were filed by: the Staff of the Public Utilities Commission (“Staff”); the City and County of Denver (“Denver”); the Burlington Northern and Santa Fe Railroad Company (“BNSF”); the Colorado Department of Transportation (“CDOT”); the Union Pacific Railroad Company (“Union Pacific”); the Board of Directors of the Auraria Higher Education Center (“Auraria”); Adesta Communications (“Adesta”); Trillium Corporation (“Trillium”) and Atlas Metal & Iron Company (“Atlas”).  

D. On October 27, 2000, RTD filed a motion to vacate and reschedule the hearing.  The motion was granted in Decision No. R00-1235-I, October 31, 2000.  The hearing was rescheduled to February 21, 22, and 23, 2001.

E. The hearing commenced as scheduled on February 21, 2001 and concluded on February 23, 2001.  Testimony was received from witnesses and Exhibit Nos. 1-4; 7 and 8; 11-19A; 20, 21, 27, 29-31; 34; 36-39; 41-44; 47-51; 53-56; 57A-64 were marked for identification and admitted into evidence. On March 23, 2001, the Parties late-filed exhibit No. 65 which is a stipulation concerning all of the subject crossings of this application, except for the Walnut Street crossing. Exhibit No. 65 is admitted.  Exhibit Nos. 4, 5, 9, 10, 19, 22-26, 28, 32, 33, 35, 40, 45-46 and 52 were marked but not offered into evidence.

F. On March 1, 2001 Staff filed a motion for administrative notice.  Staff requests that administrative notice be taken of the railroad crossing at Alameda Avenue in the City and County of Denver west of Platte River street shown on Exhibit No. 60, assigned DOT No. 245460F, MP3.35.  RTD does not object to this request.  The motion for administrative notice is granted.  Staff next requests that the Commission take administrative notice of Commission Decision No. 91900.  RTD does not object to this request.  The request for administrative notice of Commission Decision No. 91900 is granted.  Finally, Staff requests that administrative notice be taken of DOT Federal Railroad Administration-Rail Grade Crossings Accident/Incident Reports relating to U.S. DOT-AAR Grade Crossings, ID No. 245460F.  RTD objects to this request.  The request for administrative notice is granted.

G. On March 23, 2001, Denver filed a stipulation as to emergency access.  The stipulation states that the City and County of Denver is the current fee owner of the parking property to the north of the Walnut Street light rail crossing.  Denver intends to permit emergency vehicle access to the property in order that emergency vehicles may cross the light rail tracts that intersect the property.  The stipulation further states that Denver intends to lease the property.  If Denver City Council approves the lease, the lease requires that the lessee permit emergency access.  The lease also grants the lessee an option to purchase the property.  If the property is purchased, the deed will include a deed restriction that provides for emergency access through the property in order for emergency vehicles to cross the light rail tracks.  

H. On March 26, 2001 RTD submitted revised stipulated crossing plans for the alley crossing, Curtis Street, and 5th Street and Walnut Street crossings.  

I. RTD, Staff, BNSF, Union Pacific, and Atlas filed post-hearing statements of position.

J. Pursuant to Section 40-6-109, the record of this proceeding and a written recommended decision are transmitted to the Commission.

II.
findings of fact and conclusions of law

K. RTD proposes to construct the Central Platte Valley light rail extension, which extends to the north from RTD’s existing Central light rail Corridor at Colfax Avenue and 6th Street, approximately 1.6 miles to the vicinity of 16th Street and Wewatta Street, in the City and County of Denver (See Exhibit No. 1).

L. This application, involves the following crossings of the Central Platte Valley light rail tracks: 

1. The alley between 6th Street and 7th Street.

2. Curtis Street at 6th Street.

3. 5th Street.

4. Walnut Street west of 5th Street.

By this application RTD also requests authorization to construct, operate and maintain grade separated crossings over the Cherry Creek bike path and 15th Street, under Speer Boulevard, the Colfax Avenue viaduct and Auraria Parkway, all in the City and County of Denver.

M. The Central Platte Valley extension will serve the Auraria Higher Education complex, Invesco/Mile High Stadium, the Pepsi Center, Elitch’s entertainment complex, lower downtown Denver, and Coors Field, all heavy activity centers (See Exhibit No. 2).  RTD proposes to construct light rail stations at the Auraria west campus, the vicinity of Invesco/Mile High Stadium, the Pepsi Center and 16th Street in lower downtown Denver.

N. RTD proposes that the grade crossing at the alley near 6th Street and Colfax Avenue be protected with cross bars and flashing railroad signals.  At the crossings of Curtis Street and 5th Street, RTD proposes to install gates with flashing lights and medians.  At the Walnut Street crossing, west of 5th Street, RTD proposes to install gates, flashing lights, medians, railroad signs, and an illuminated “Do Not Stop on Tracks” sign.

O. The parties have stipulated pursuant Exhibit 65, among    other things that the proposed grade separated crossings at the Cherry Creek bike path, 15th Street, Speer Boulevard, the Colfax Avenue viaduct, and the Auraria Parkway be constructed as proposed.  The stipulation also states that RTD will change its original proposal at the alley crossing so that the crossing will be controlled by a stop sign and flashing lights rather than gates and raised medians.  With respect to the at-grade rail crossings at Curtis Street and 5th Street, the parties stipulate that the proposal of RTD for gates, lights, and raised medians are acceptable.  With respect to the raised medians at the Curtis Street and 5th Street crossings, the stipulation states that the raised medians shall be a minimum of 8 feet 2 inches wide, and each median shall support mast mounted flashing light signals.

P. As a result of the stipulation of the parties, the only contested light rail crossing involved in this application is the Walnut Street crossing west of 5th Street.  The hearing focused almost exclusively on this proposed crossing.

Q. RTD proposes to control the Walnut Street light rail crossing with automatic gates, flashing lights, raised medians, railroad signs, and a lighted “Do Not Stop on Tracks” sign (See Exhibits 11 and 39).  Exhibits 30 and 31 are photographs showing the location of the crossing and the immediate vicinity.

R. The Walnut Street crossing is located mid-block approximately 200 feet west of 5th Street and approximately 500 feet east of the railroad Consolidated Main Line (“CML”).  Invesco/Mile High Stadium is located west of the Walnut Crossing and the Pepsi Center is located east of the crossing.  RTD proposes that the Central Platte Valley light rail extension be a semi-exclusive right of way, similar to the Southwest corridor  which is a fenced, except at grade crossings, double-track corridor.  RTD proposes that the Central Platte Valley be controlled by an Automatic Block Spacing (“ABS”) system.  The ABS system, spaces and sequences trains, with a two-block minimum spacing between trains.  RTD proposes a 15-minute headway for trains in each direction.  A 2.5-minute headway is planned for Bronco games, and possibly other special events.

S. The proposed light rail speed at the Walnut Crossing is 25 miles per hour northbound and 15 miles per hour southbound.  The line of sight for train operators at the Walnut Street crossing is generally good.  Light rail operators, pursuant to the RTD operational manual (Exhibit No. 56) are required to anticipate and be prepared to stop at crossings in the event an automobile or other obstruction blocks the track.  The expert witnesses called by RTD at the hearing testified that the train operator would have adequate warning of a blocked track, and because of the relatively low speed at the Walnut Street crossing, the operator would be able to safely stop to avoid a collision.  Operators of northbound light rail trains have a straight sight line to the Walnut Street crossing of 600 feet and southbound a straight sightline of 200 feet.

T. The sightlines for motor vehicles crossing at the Walnut Street crossing are restricted.  There are various obstructions, which would preclude a motorist from having a clear view of approaching light rail trains.  The bi-directional nature of the RTD crossing would further aggravate motorists’ view of trains.

U. The automatic gates as proposed by RTD at the Walnut Street crossing will not be interconnected with the existing gates at the CML.  The light rail gates at Walnut Street will only be deployed upon the approach of RTD trains.  BNSF and Union Pacific oppose interconnection of the gates at the light rail crossing and the CML at Walnut Street.  Staff, on the other hand, believes that the gates should be interconnected if the Commission authorizes gates at the Walnut light rail crossing.

V. RTD estimates that approximately 168 light rail movements will occur per day at the Central Platte Valley crossings.

W. BNSF and Union Pacific supports RTD’s proposal for controlling the Walnut Street crossing.  These Intervenors are opposed to interconnection between the gates and signals at the light rail crossing and the CML.  The railroads believe that the interconnection would create a severe queuing of motor vehicles between the light rail tracks and the CML.

X. The Walnut Street light rail crossing is somewhat unique in that it is located approximately 500 feet to the east of the CML.  Because of its location, there is a potential for queuing of motor vehicles at the CML due to freight trains occupying the CML at Walnut Street at the east approach to the CML.  The potential queuing problem, would be further exacerbated due to the proximity of Atlas Metals to the light rail crossing and the CML.

Y. Atlas is a dealer of scrap metals.  Atlas purchases scrap metal from the public who need to have access to the company to deliver scrap metal.  Included in the traffic destined to Atlas are large trucks that deliver scrap metal to the company.  Atlas is concerned if queuing were to occur on Walnut Street, access to the company would be blocked to emergency vehicles and to its customers.

Z. Atlas believes that the proposal of RTD to install gates and medians at the Walnut Street crossing, with a possible interconnection with the gates at CML, would increase the likelihood of queuing on Walnut Street adjacent to the light rail tracks and Atlas’s facility, thereby blocking access to its customers and emergency vehicles.  Atlas recommends that traffic signals be installed at the Walnut Street crossing similar to the signals in use by RTD light rail trains in the central business district.

AA. RTD conducted a study to determine the amount of traffic on Walnut Street in the vicinity of the light rail crossing.  Independent contractors commissioned by RTD collected traffic data that was used in a traffic study (Exhibit 47).  The traffic count was taken on two days in October of 2000.  On February 15, 2001, a videotape of traffic in the area was taken from 7:00 a.m. to 6 p.m.  Exhibit 57a shows traffic queues in the vicinity of the Walnut Street light rail crossing.  Exhibit 54 is a chart that shows queuing of motor vehicles stopped westbound at the CML tracks.  Witness Pilgrim, transportation engineer with BRW Incorporated, prepared the exhibit.  The exhibit based on observations of traffic on Walnut Street in the vicinity of the light rail crossing on February 15, 2001, indicates that westbound queuing for a 5-minute blockage of the CML crossing shows the potential for queuing back to the proposed crossing envelope of the light rail tracks.  In addition, some of the witnesses, including Mr. Rosen, the owner of Atlas, made personal observations of queuing of cars westbound from the CML tracks and the various amount of time the freight trains on the CML block Walnut Street.  All of the witnesses’ testimony and the traffic study by RTD indicates that there is a queuing problem which could impact the safety of the Walnut Street light rail crossing and access to Atlas facilities.

AB. Staff recommends that traffic signals similar to the traffic signals controlling light rail operations in the central business district should control the Walnut Street light rail crossing.  Staff also recommends that no medians be installed at the crossing.  Staff contends that the Walnut Street crossing, presently is, and in the future, will be a mixed-use urban environment where the light rail RTD trains share the right-of-way with motor vehicle traffic rather than an exclusive or semi-exclusive RTD right-of-way as proposed by RTD.  Staff recommends that the traffic signals at Walnut Street light rail crossing display a green signal to motor vehicles at all times until the approach of a light rail train.  The operators of the light rail train would have an engineer’s signal that displays a proceed or stop signal to the train operator.  The light rail operator would approach the crossing at a relatively low speed, prepared to stop at the engineer’s signal, as is the case in downtown Denver.  The motor vehicle traffic signals would cycle to red to stop motor vehicle traffic on Walnut Street.  Staff believes that due to the potential of queuing of motor vehicles stopped at the CML, there is a risk of motor vehicles backing up on the light rail tracks.  Staff believes that by using traffic signals rather than gates, a motorist trapped in the crossing envelope would have an opportunity to move off the tracks upon the approach of a light rail train.  Alternatively, Staff states that if the Commission orders that gates be installed at the Walnut Street crossing, the light rail crossing gates should be interconnected to the gates at the CML crossing in a timed sequence to ensure that queuing would not block either the light rail tracks or the CML.

III.
Discussion

AC. Section 40-4-106, C.R.S. provides the jurisdictional base for the Commission to act in applications for approval of railroad crossings and the protective devises to be installed.  Section 40-4-106(2)(a), C.R.S., states:

The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing at which the tracks or other facilities of any public utility may be constructed across the tracks or other facilities of any other public utility at grade, or above or below grade, or at the same or different levels, or at which the tracks or other facilities of any railroad corporation may be constructed across the tracks or other facilities of any other railroad corporation or across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and protection of all such crossings which may be constructed including the watchman thereat or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

The evidence of record establishes, and it is found, that the proposal of RTD to install automatic gates, flashing lights, railroad signs, medians, and an illuminated “Do Not Stop on Tracks” sign should be approved.  The majority of experts who testified at the hearing were of the opinion that gates are a safer and more positive control of the crossing than other alternatives such as recommended by Staff.

AD. Because of the close proximity of the proposed light rail Walnut Street crossing to the CML, the volume of traffic at certain times during special events in the area and traffic in and out of Atlas, there will undoubtedly be a queuing problem at the CML back toward the light rail crossing.  This queuing problem will exist regardless of the control signals installed by RTD.  The major concern for this Commission in this Application is to determine the best method of control at the light rail crossing in order to enhance public safety.  From the evidence, it is found that the proposal of RTD is the best method of ensuring that the public safety of motorists and light rail passengers is provided at the crossing.  A legitimate concern by the parties in this action was the possibility that a motor vehicle may be trapped on the tracts as a light rail train approaches the crossing. The positive control of gates and other signals proposed by RTD, along with the operational requirements of the light rail trains, such as low train speed and the ability of the light rail operators to stop, should mitigate the danger to motorists and light rail passengers.

AE. Pursuant to Section 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV.
ORDER

AF. It Is Ordered That:

1. The Stipulation filed by the parties as Exhibit 65 is accepted.  RTD shall install the crossing control devices as indicated in the Stipulation at the light rail crossings described in the Stipulation.

2. The application of the Regional Transportation District for authority to construct, operate, and maintain light rail crossings at the Central Platte Valley locations described in the stipulation and at Walnut Street is granted, consistent with this Decision and the Stipulation.

3. The Regional Transportation District is granted authority to construct, operate, and maintain the light rail crossing at Walnut Street.  The control devices at the Walnut Street crossing shall consist of automatic gates, flashing lights, mountable medians, a “Do Not Stop on Tracks” sign, and appropriate railroad signage at the approaches to the crossing, consistent with this Decision and the plans submitted herein.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________


Administrative Law Judge
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Bruce N. Smith
Director
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� See Exhibit A attached to the application of RTD filed on August 3, 2000 for the general location of the light rail crossings.


� The stipulation (Exhibit 65) contains other matters such as curb cuts and sidewalks.
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