Decision No. R01-390

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-580E

in the matter of the application of tri-state generation and transmission association, inc., p.o. box 33695, denver, colorado 80233 for (a) a declaratory ruling that no certificate of public convenience and necessity is required for tri-state’s colorado-new mexico 230kv interconnection project, or (b) its said ruling is to the contrary, of certificate of public convenience and necessity authorizing the project.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
arthur g. staliwe

Mailed Date:  April 19, 2001

I.
statement

A. By application filed October 19, 2000, Tri-State Generation and Transmission Association, Inc. (“Tri-State”), requests a declaratory ruling that no certificate of public convenience and necessity is required for Tri-State’s proposed construction of a 230 kV connecting transmission line between points in southern Colorado and points in northeastern New Mexico.  As pertinently described in Exhibit B to the application:

The purpose of the Project is as follows:

·
Improve electric reliability to New Mexico and, to a lesser extent, Colorado member loads;

·
Improve the quality of power delivered in the NEA [northeast area of New Mexico];

·
Increase the ability to serve additional load in extreme Northeastern New Mexico;

·
Reduce electric losses in Northeastern New Mexico;

·
Diversify dependence on Four Corners generation by establishing a path to other existing generating resources; and

·
Establish the basis for enhanced future interconnected operation and transmission expansion.

B. On October 23, 2000, and November 21, 2000, this Commission sent notice to various parties who might desire to protest, object, or intervene.  On December 13, 2000, Public Service Company of Colorado (“Public Service Company”) filed its intervention, pertinently noting that “...Tri-State proposes to construct a 230 kV transmission line between Colorado and New Mexico as more fully described in the application.”  Public Service Company went on to note, “…this proposed line effectively ties Wyoming to New Mexico through the power systems of the Front Range of Colorado ...”.  

C. On December 14, 2000, Colorado Interstate Gas Company intervened for the purpose of monitoring the proceeding.

D. On December 19, 2000, the Colorado Independent Energy Association requested leave to intervene noting that it regularly intervenes in electric matters, but also admitting that, “...Tri-State seeks authority to build a significant new Colorado-New Mexico transmission interconnection...”.

E. Finally, on January 8, 2001, the staff of the Public Utilities Commission intervened, noting that it contests this docket but has not yet determined the issues it will raise and address.

F. On its own motion this office notes that there is no dispute by any party, nor any confusion, but that Tri-State proposes to connect its member cooperatives in northeastern New Mexico with its generation resources located in Colorado and Wyoming.  That fact is not in dispute or disguised from any party.  This leaves the sole legal question of whether or not this state agency has jurisdiction over the construction of an interstate transmission line whose avowed and undisputed purpose is the transmission of electricity from two states (Colorado and Wyoming) to a third state (New Mexico), with only speculative benefits to communities in southern Colorado.  

G. This particular docket is a necessary offshoot of Docket No. 99A-196E, in which this Commission has already ruled that it lacks jurisdiction over Tri-State’s previous request to merge itself with Plains Electric Generation and Transmission Cooperative, Inc., in New Mexico. Tri-State stated that as a result of the merger it would construct connecting transmission facilities between its existing service in the states of Colorado, Nebraska, and Wyoming with its new acquisition in New Mexico.  In effect, this is a judgment on the pleadings.

II.
findings of fact

H. Based upon the admissions of record, the following is found as fact:

1. The avowed purpose for construction of the 230 kV transmission line between points in Colorado to points in the State of New Mexico is set forth in Exhibit B to the application, which exhibit pertinently provides:

The existing transmission system serving the NEA, noted above, currently limits the ability of Tri-state to supply additional electric power and energy to its members.  This existing high voltage network limit has a significant adverse constraint on the economic activity and development in the region.  These transmission limits also have a negative impact on the reliability of the existing power supply and result in excessive transmission system losses being incurred during the delivery of power and energy to the loads.  The source of power for the loads in the NEA is located in the Four Corners area.  The NEA loads are, therefore, highly dependent on the high voltage transmission between the Four Corners area and the NEA.  A power plant outage at San Juan Generating Station located near Four Corners or a line outage between the San Juan Generating Station and the NEA are serious threats to system security.

In addition, Exhibit B pertinently provides:

There may be additional unidentified benefits to the communities and rural areas located near the Project corridor.  In particular, the transmission line may provide an opportunity to improve reliability of service to the communities of Trinidad, Colorado and Raton, Capulin, and Des Moines, New Mexico.  The surrounding areas may also benefit in the future, when a need is identified.  These areas are currently served from a radial transmission source and may be subject to poor quality of service as loads increase.

Based on the above it is obvious that the primary purpose driving the construction of this transmission line is Tri-State’s desire to serve electric load in northeastern New Mexico from its generating facilities located in Wyoming and Colorado.

2. On its own motion, this office takes official notice of the fact that since at least 1969 Tri-State has not been subject to rate regulation by this agency. This stems from the 10th Circuit Court of Appeals decision in Tri-State Generation and Transmission Association, Inc. v. Public Service Commission of Wyoming, 412 F.2d 115 (1969), cert. denied 397 U.S. 1043 (1970). See Decision Nos. C99-1285, November 24, 1999; R99-891, August 12, 1999. See also Dec. No. 86499, March 18, 1975, and the cases cited therein.

III.
discussion

I. Although the facts are slightly different, the legal issues in this case are identical to those in Docket No. 99A-196E, wherein this agency held:

 
5.
The Staff argues that the legitimate State interest here is the “regulation of utilities.”  The State generally has a legitimate interest in the regulation of utilities.  However, the only specific interest alleged here is a speculative concern about the future financial welfare of Tri-State.  If this financial venture should fail, the Staff is concerned that the end-users who get their power from companies that in turn get their power from Tri-State would be harmed.  The concern is speculative and based on concerns removed from our general jurisdiction.  The Commission does not regulate any of the rates in that chain of events.  Further, the proposed merger here does not involve any facilities within the State of Colorado.

 
6.
On the other hand, the possible effect on interstate commerce here is direct, extensive, and outweighs the interests of the State.  To exercise jurisdiction here would be potentially to wield the power to stop the transaction, to completely take over this interstate transaction.  That is not the province of the states.  U.S.Const. art. I, § 8, cl.3.  That is not to say that the Commission would deny an application for merger, only that the Commission should not take or accept such authority.  Tri-Sate operates in three states.  Colorado cannot place itself above Wyoming, Nebraska, or New Mexico in determining what is good for Tri-State.  Accord United Airlines, Inc. v. Illinois Commerce Commission, 207 N.E.2d 433 (1965).  We find this set of facts outside of our jurisdiction.  We need not address remaining issues raised by the parties.

Decision No. C99-1258, pp. 5,6.

J. Regarding facilities, the avowed purpose is to engage in interstate commerce via a 230 kV transmission line connecting Wyoming and Colorado generating facilities to a New Mexico load.  No Colorado intrastate need for a transmission line of this size in the area has been identified in Exhibit B.

K. In a similar situation involving Diamond Shamrock’s interstate pipeline from Sunray, Texas, through Oklahoma, terminating at Commerce City, Colorado, this agency determined that it had no subject matter jurisdiction over the facilities necessary to invoke § 30-28-110(1)(c), C.R.S., noting that this agency is unable to set rates for the products shipped in the pipeline, could not compel construction to meet local needs, nor compel future performance by the interstate utility.  See Decision No. C95-215, March 14, 1995.  Such is the case here with Tri-State.

IV.
Order

L. The Commission Orders That:

1. The application for a declaratory ruling by Tri-State Generation and Transmission Association, Inc., is granted.  This agency has no subject matter jurisdiction over the construction of a 230 kV transmission line between Colorado and New Mexico.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of 

the Commission and subject to the provisions of § 40-6-114, C.R.S.

a. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Note that HB01-1195, currently in process, may change the state law in this area.
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