Decision No. . R01-373-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-122T

in the matter of the application of Tess communications of Colorado, inc. to discontinue providing basic local exchange services in the state of colorado.

interim order of
administrative law judge
ken f. kirkpatrick
setting hearing and
granting interventions

Mailed Date:  April 13, 2001

statement

A. This application was filed on March 23, 2001 by Applicant, TESS Communications, Inc. (“TESS”).  By this application TESS seeks authorization from this Commission to discontinue providing basic local exchange service to TESS’s customers in Colorado.  On March 29, 2001, the Commission issued a Notice of Application Filed, allowing interventions to be filed no later than April 9, 2001.  A timely intervention was filed by Qwest Corporation on April 6, 2001.  Untimely requests to intervene were filed by KB Home Colorado, Inc. (“KB”), on April 11, 2001; by the City of Brighton (“City”) on April 12, 2001; and by the Colorado Office of Consumer Counsel (“OCC”) on April 11, 2001.  The City and KB note that they did not receive notice of this application from the Commission.  Further, the City notes that the notice it received from the Applicant stated a different deadline for the filing of intervention.  They suggest that a minimal amount of time has passed since the deadline and their request to intervene.  Good grounds having been shown the late interventions of the City and KB should be granted.

B. The OCC states that through inadvertence it failed to properly calendar the deadline for the filing of intervention, but promptly followed up when it became aware of the inadvertence.  Given the minimal delay and the lack of prejudice, the intervention of the OCC will be granted.

C. Staff of the Commission filed its notice of intervention on April 11, 2001.  Staff’s intervention is timely since, by rule, it is permitted to intervene up to 15 days after an application is deemed complete.

D. The matter is contested.  Therefore under the Commission’s rules a hearing must be scheduled.  See 4 Code of Colorado Regulations 723-36-5.2.  The order below sets the matter for hearing.

E. TESS has requested authority to discontinue service shortly.  Thus it is imperative that a prompt hearing be held.  The Notice in this proceeding set forth deadlines for the filing of testimony (or summaries) and exhibits that are inconsistent with the expedited hearing established by this Order.  Therefore those requirements are vacated.

F. The Commission previously granted TESS a waiver of the requirement that it be represented by an attorney.  However, the Commission apparently did not believe this matter would become a contested matter.  It since has become one, and the Commission is bound by Denver Bar Association v. Public Utilities Commission, 154 Colo. 273 (1964).  Thus a corporate officer would be limited to a statement at the hearing.  TESS will need an attorney to represent its interests by conducting examination, making legal argument, making or resisting objections, or otherwise acting in a representative capacity to defend TESS’s legal rights.

II.
order

G. It Is Ordered That:

1. The untimely requests to intervene filed by the City of Brighton, KB Home Colorado, Inc., and the Colorado Office of Consumer Counsel are granted.

2. A hearing in this matter will be held as follows:

DATE:
April 24, 2001

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

3. The requirements for the filing of testimony and exhibits in advance of hearing set forth in the Notice of Application Filed are vacated.

4. This Order shall be effective immediately.
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