Decision No. R01-327-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97I-198T
IN THE MATTER OF THE INVESTIGATION INTO U S WEST COMMUNICATIONS, INC.'S COMPLIANCE WITH § 271(C) OF THE TELECOMMUNICATIONS ACT OF 1996.
INTERIM ORDER OF
HEARING COMMISSIONER
RULING ON MOTION TO COMPEL

Mailed Date:   April 3, 2001

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. On March 13, 2001, Rhythms Links, Inc. (“Rhythms”), filed a Motion to Compel Qwest to Produce Documents in Response to Rhythms’ First Set of Informal Discovery. Qwest Corporation (“Qwest”) responded on March 26, 2001. Rhythms moves pursuant to Rules 26 and 37 of the Colorado Rules of Civil Procedure and Rule 77 of the Commission’s Rules of Practice and Procedure for Qwest to produce documents responsive to Rhythms’ requests numbered 001 and 001S1 in its first set of informal discovery requests. 

B. Rhythms seeks documents responsive to Request No. 1 to produce:

all documents, including service level agreements, tariffs, marketing materials, and contracts, describing any performance guarantees or representations that Qwest makes to its Professional DSL customers concerning how many days it will take Qwest to install working service.

C. On January 16, 2001, Qwest responded to Rhythms by producing its Federal Communications Commission (“FCC”) Tariff No. 1 § 8.4.2(c). Qwest did not produce any service level agreements. In its Supplemental Response on February 22, 2001, Qwest indicated that “it does not utilize a written ‘service level agreement.’” 

D. Rhythms cites an advertisement for Professional DSL in which Qwest states that it utilizes a service level agreement. If Qwest does, in fact, use a service level agreement for Professional DSL, as advertised by Qwest, Rhythms contends that Qwest should produce a copy of it to Rhythms.

E. In its response to Rhythm’s motion to compel, Qwest indicates that it has provided Rhythm with its tariff for Professional DSL, which contains the terms and conditions for that service. Qwest further indicates that the reference to a service level agreement in its advertisements is shorthand for the terms and conditions in Qwest’s FCC Tariff No. 1, § 8.4.2(c) for Professional DSL. According to Qwest, those terms and conditions form the agreement between the customer and Qwest for the service.

F. Based on the Motion to Compel and Response, it is not clear whether this is a discovery dispute or a simple misunderstanding. Qwest lodges no objection to Rhythms’ document request, but claims to have nothing responsive other than the FCC tariff. Rhythms, meanwhile, asks for a service level agreement that Qwest claims not to have.

G. To the extent that Qwest has documents in addition to FCC Tariff No. 1, § 8.4.2(c) responsive to Rhythms’ document request, those documents shall be produced. To the extent that Qwest does not have any responsive documents, there is nothing for me to compel Qwest to produce.

II. ORDER

A. It is Ordered That:

1. Rhythms Links, Inc.’s Motion to Compel is granted insofar as Qwest Corporation possesses any additional responsive documents, and particularly any written service level agreements that describe any performance guarantees or representations Qwest Corporation makes to Professional DSL customers.

2. Qwest Corporation shall supplement its response to Rhythms Links, Inc.’s Request No. 1 within five days of the effective date of this Order.

3. This Order is effective immediately on its Mailed Date.
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