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christopher neal o’riley,


complainant,

v.

xcel energy, inc.,


RESPONDENT.

recommended decision of
administrative Law judge
arthur g. staliwe

Mailed Date:  March 22, 2001

Appearances:

Christopher N. O’Riley, Boulder, Colorado, pro se; and

Gregory Sopkin, Esq., Denver, Colorado, on behalf of Xcel Energy.

I. statement of the case

A. By complaint filed February 2, 2001, Mr. O’Riley alleges that Xcel Energy, Inc. (“Xcel”), power lines located near the Columbine Mobile Home Park in unincorporated Boulder County are emitting excessive electromagnetic fields, interfering with his use of both radio and computer, and said power lines are within eight feet of his residence.  On February 5, 2001, the Commission sent an order to satisfy or answer to Xcel.

B. On February 15, 2001, Xcel filed its motion to dismiss the complaint, arguing that the complaint fails to state any violation of a statute, order, or Commission rule necessary to invoke this agency’s jurisdiction.  By interim order mailed March 13, 2001, this office granted the motion to dismiss in part, directing Mr. O’Riley to take his concerns regarding the effects of electromagnetic fields upon human health to those agencies legally set up to deal with them. However, claims regarding electric distribution lines being too close to residences in violation of existing Commission rules were allowed to remain.

C.   Pursuant to notice the matter came on for hearing on March 16, 2001.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. Christopher N. O’Riley rents a mobile home in the Columbine Mobile Home Park, 6292 Arapahoe Avenue, space no. 26, Boulder, Colorado 80303.  The mobile home park is located south and east the City of Boulder, in unincorporated Boulder County.  Mr. O’Riley is a customer of Xcel, and for some period of time has been experiencing difficulties utilizing his computer as a result of what he believes to be excessive electromagnetic field interference from 7.6 kV distribution lines belonging to Xcel running down the east side of the mobile home park, behind the unit he rents.  Pertinently, Mr. O’Riley has sought the technical services of the Boulder Energy Conservation Center, who upon investigation has discovered milligauss readings between 50 and 105 Mg readings in the evening hours near Mr. O’Riley’s mobile home.

2. Mr. O’Riley admits that he has no experience with electric lines, and that he did not measure any distances between the mobile home he rents and Xcel’s lines, nor does Mr. O’Riley have any knowledge of whether the mobile home park was developed first or whether the electric distribution lines in question were installed before development of the mobile home park.

3. The testimony of Edward Toombs, Xcel, a designer and engineer of electric distribution lines for 16 years establishes that the original easement providing for the installation of electric distribution lines along South 63rd Avenue on the east side of the mobile home park was first obtained by Public Service Company of Colorado in 1922, and that his personal inspection of power poles to the east of the mobile home park disclosed a 1959 date nail pounded into one of the newer poles. The 1959 date nail leads Mr. Toombs to conclude that the electric distribution lines were first constructed between 1922 and 1959.  Further, the existing electric distribution lines were upgraded to 7.6 kV in 1985, and that as reflected in Exhibit No. 2, no part of the three conducting lines lie closer than 27.7 feet to any of the two structures in space no. 26 rented by Mr. O’Riley.  Pertinently, the nearest electrical conducting line lies 10 feet on the horizontal plane and approximately 30 feet on the vertical plane from O’Riley’s mobile home, with 27.7 feet being the diagonal.

4. The current National Electric Safety Code (“NESC”) (1997) requires a 7.5-foot clearance on the horizontal plane and a 12.5-foot clearance on the vertical plane for open supply conductors over 750 volts up to 22 kV.  Earlier electric codes, such as the 1961 NESC, only required three feet of clearance on the horizontal plane and eight feet of clearance on the vertical plane.  Whether using the 1961 code or the 1997 code the existing electric distribution lines lying to the east of the Columbine Mobile Home Park exceed all requirements.

5. As noted earlier, the electric line right of way was obtained in 1922, and the lines likely constructed shortly thereafter in conjunction with PSCo’s opening of the Valmont power plant. Mr. O’Riley does not know when Columbine Mobile Home Park opened, although it would have been decades after the 1920’s construction of the electric distribution lines along South 63rd Street, on what is now the east side of the mobile home park. This is significant given the photographic evidence in this case of some of the mobile homes in the park extending under the electric lines, in what is supposed to be Xcel’s easement. If there is a trespass, the inference from the evidence is that the mobile home park is intruding into Xcel’s easement, and, thus, bears the burden of alleviating any trespass. 

II. discussion

E. Pursuant to 4 Code of Colorado Regulations 723-3-18, electric utilities are required to comply with the 1993 NESC for new construction, or the edition of the NESC effective at the time for construction prior to 1992.

F. As pertinent to this case, Xcel has exceeded all NESC standards, to include the most current ones.  The electric lines along South 63rd Street in unincorporated Boulder County are built well in excess of any separation requirements, past or present.

G. Regarding human health standards, complainant is referred to the appropriate county, regional, or state health agencies who have jurisdiction over such matters pursuant to § 25-1-101 et seq., C.R.S.  Given the existence of such agencies and their statutory mission, this office must conclude that this agency is not the one to establish human health standards involving electromagnetic fields.

III. order

H. The Commission Orders That:

1. The complaint of Christopher N. O’Riley is dismissed.  The only evidence in this case is that the electric lines in question are well beyond the distances from structures required by any edition of the National Electric Safety Code.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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