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I. statement, findings, and conclusions

A. On January 21, 2000, J. David Wells (“Complainant”) filed a complaint naming U S WEST Communications, Inc. (“U S WEST”), as Respondent.

B. On January 24, 2000, the Commission issued an Order to Satisfy or Answer.  The complaint was set for hearing for March 16, 2000.

C. On February 14, 2000, Respondent filed an Answer and Motion to Dismiss the Complaint.  On March 6, 2000, Respondent filed an Amended Answer.

D. By Interim Order No. R00-226-I (March 6, 2000), Respondent’s Motion to Dismiss was denied.

E. On March 21, 2000, Complainant and Respondent filed a Stipulation and Settlement Agreement, attached to, and made a part of this Decision.  Under the terms of the Stipulation, Respondent agreed to reimburse Complainant for cellular service to the extent permitted by the Commission’s Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations (“CCR”) 723-2.  The parties agreed that Respondent would reimburse Complainant “the maximum amount allowed by the Commission’s rules, for a total of $750 in cellular subsidy reimbursements” (paragraph 1.a. of the Stipulation and Settlement Agreement).  In addition, Respondent agreed to install basic local exchange telephone service at Complainant’s residence at no additional cost to the Complainant other than a $35 residential installation fee.  Respondent estimated that the service would be installed no later than May 17, 2000.  Complainant agreed in the Stipulation and Settlement to dismiss his complaint upon Respondent’s installation of telephone service and providing Complainant appropriate cellular subsidies due under the Commission’s Rules.

F. On May 25, 2000, Respondent filed a Motion to Dismiss the Complaint.  Respondent stated that the complaint should be dismissed under the terms of the Stipulation and Settlement Agreement since Respondent has fully discharged its responsibility under the Stipulation by installing telephone service to Complainant’s residence on approximately April 11, 2000, and that Respondent reimbursed Complainant the allowable cellular subsidies permitted by the Commission’s rules.

G. On June 5, 2000, Complainant filed a Response to Respondent’s Motion to Dismiss.  Complainant objected to the dismissal of the complaint since in his view, Respondent did not satisfy the terms of the Stipulation and Settlement Agreement in that Respondent paid only $600 in cell phone subsidies rather than the $750 stated in the Stipulation and Settlement Agreement.  Complainant believes that he is entitled to an additional $150 for cell phone usage.

H. On June 16, 2000, Respondent filed a Reply to Complainant’s Response to the Motion to Dismiss the Complaint.  Attached to Respondent’s reply is an affidavit of Linda Evans, U S WEST Manager, Customer Operations.  U S WEST contends in its Reply that it has fully discharged its responsibility under the terms of the Stipulation and Settlement Agreement by installing telephone service at Complainant’s residence and by reimbursing Complainant cellular subsidy vouchers to the maximum extent allowed by Rule 4 CCR 723-2-24.4.3 of the Commission’s Rules Regulating Telecommunications Service Providers and Telephone Utilities.

I. Attached to the affidavit of Linda Evans, is a printout from Respondent’s computer system that tracks the issuance of checks by Respondent to its customers.  The documents attached to the affidavit discloses that Respondent issued to Complainant a total of 12 $150 checks for cellular subsidies, up to the time of the installation of the landline phone at Complainant’s residence.

J. It is found and concluded that Respondent has discharged its responsibility pursuant to the terms of the Stipulation and Settlement Agreement entered into between the parties on March 21, 2000.  According to the Affidavit of Ms. Evans, Respondent has provided basic local exchange service to Complainant.  Respondent has also complied with the terms of the Stipulation and Agreement regarding cellular subsidies.  Paragraph 1.a. of the Agreement states that Complainant would be reimbursed the maximum amount of cellular subsidy reimbursements permitted by Commission rules for a total of $750.  Rule 4 CCR 723-2-24.4.3 of the Commission’s Rules Regulating Telecommunications Service Providers and Telephone Utilities provides that if a local exchange carrier fails to provide basic local exchange service within 30 calendar days of the application for service, the customer is entitled to reimbursement of up to $150 per month or any part of a month for alternate services such as cellular service, until the local exchange carrier provides basic local exchange service.

K. The affidavit and attachments provided by Linda Evans indicate that Respondent has issued a total of 12 $150 voucher checks to Complainant.  Respondent has complied with Rule 4 CCR 723-2-24.4.3 relating to cellular service vouchers and discharged its obligation under the Stipulation and Settlement Agreement.

L. The Stipulation and Settlement Agreement filed by Complainant and Respondent on March 21, 2000 is accepted.  The Motion to Dismiss filed by Respondent is granted.

M. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

II. order

N. The Commission Orders That:

1. The Stipulation and Settlement Agreement filed by Complainant J. David Wells and U S WEST Communications, Inc., is accepted.

2. The Motion to Dismiss Complaint filed by U S WEST Communications, Inc., is granted.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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