Decision No. R01-127-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-577T

IN THE MATTER OF U S WEST COMMUNICATIONS, INC.’S STATEMENT OF GENERALLY AVAILABLE TERMS AND CONDITIONS.

pROCEDURAL ORDER

Mailed Date:  February 7, 2001

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. Qwest Corporation (“Qwest”) filed a Motion To [sic] Clarification, or in the Alternative, Modification of Procedural Order and Request for Waiver of Response Time on January 18, 2001. AT&T Communications of the Mountain States, Inc. (“AT&T”), and WorldCom, Inc. (“WorldCom”), responded on January 26, 2001. Commission Staff (“Staff”) filed an opposition to Qwest’s Request for Waiver of Response Time on January 29, 2001, and a Response to Qwest’s Motion for Clarification on February 1, 2001.

B. Qwest requests that any competitive local exchange carrier (“CLEC”) challenging a rate or rate element from Docket No. 96S-331T be required to make its prima facie showing of the rate’s invalidity by January 30, 2001. Qwest argues that this deadline is necessary because the current schedule will result in only three weeks between the intervenors’ testimony and Qwest’s rebuttal testimony. Qwest argues that this is not enough time to respond to challenges to rates from 96S-331T.

C. AT&T and WorldCom urge rejection of Qwest’s suggested modification. AT&T and WorldCom argue that Qwest delayed 20 days before requesting this modification to the Procedural Order, and submit their inability to make a prima facie challenge to the 96S-331T rate by January 31, 2001. AT&T and WorldCom add that forcing a prima facie showing at this point would impose an unreasonable burden on CLECs, and force them to challenge the rates without the benefit of any discovery on Qwest.

D. Staff argues for a sort of middle ground. Sympathetic to the premises of Qwest’s motion, Staff recommends that intervenors file a list of 96S-331T rates or rate elements they intend to challenge by February 9, 2001, including a brief statement of why the rate or rate element should be examined.

II. Discussion

E. To be sure, Qwest is requesting a modification of the Procedural Order and not a clarification. Nevertheless, some sort of modification does seem warranted so that Qwest will be able to anticipate and prepare for challenges to 96S-331T rates or rate elements.

F. Staff’s suggested “third way” between the Qwest and AT&T/WorldCom positions properly balances the needs of the parties to contest, or rebut, 96S-331T rates. The date suggested by Qwest has already passed, and the date suggested by Staff is fast approaching. Therefore, Staff’s proposal requires some modification, but will largely be accepted.

G. All intervenors will identify rates or rate elements from 96S-331T which they intend to challenge by February 23, 2001. Intervenors challenging a given rate or rate element shall briefly explain their basis for the challenge.
  As Staff suggests, this list will not necessarily preclude the intervenors from challenging additional 96S-331T rates or from later withdrawing challenges to those listed in the February 23, 2001 filing.
 By setting a deadline of February 23, 2001, intervenors should have adequate time to identify objectionable 96S-331T rates; Qwest correspondingly should have adequate time to prepare rebuttal to challenged rates. There is no need for intervenors to update their 96S-331T challenge list before filing their testimony on March 16, 2001.

This procedural modification does not provide the categorical clarity for discovery or the full slate of rates and rate elements at issue for the May hearing. At this point, the 

Hearing Commissioner is content to wait and see what and how many 96S-331T rates will be contested. Should the process for contesting and rebutting 96S-331T rates under this procedure be too muddled, the hearing commissioner will entertain further written motions or convene a conference with the parties to sort out any ambiguities.

III. ORDER

A. It is Ordered That:

1. All intervenors will identify rates or rate elements from 96S-331T which they intend to challenge by February 23, 2001, including a brief statement of the basis for the challenge.

2. As response time has run, the motion for waiver of the same is moot.

3. This Order is effective on its Mailed Date.
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� For instance, a statement might consist of the following: “Rate ‘A’ is not priced according to TELRIC. Other state commissions have approved rates for ‘A’ that are $X below the 331T rate.”


� As with all Commission proceedings, 4 Code of Colorado Regulations 723-1-11 sets forth appropriate conduct in making this filing.
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