Decision No. C01-1210

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-377EG

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR COMMISSION AUTHORIZATION FOR NEW CENTURY ENERGIES, INC. TO MERGE WITH NORTHERN STATES POWER COMPANY; FOR EXTENSION OF THE CURRENT REGULATORY PLAN WHICH INCLUDES AN EARNINGS SHARING MECHANISM; AND FOR SUCH OTHER RELIEF AS MAY BE APPROPRIATE OR NECESSARY.
Order Denying Motion For Summary Disposition

Mailed Date:  November 29, 2001

Adopted Date: October 31, 2001

I.
BY THE COMMISSION:

Statement

1. This matter comes before the Commission for consideration of the Motion for Summary Disposition filed by Public Service Company of Colorado (“Public Service”) on October 18, 2001.  Commission Staff filed its Response opposing the motion on October 30, 2001.  Now being duly advised, we deny the motion.

2. In Decision No. C00-393, we approved a Stipulation and Agreement regarding the merger between New Century Energies, Inc., and Northern States Power Company, which included an arrangement whereby Public Service would work with others to develop a Quality of Service Plan (“QSP”) applicable to its gas operations.  This phase of the proceeding concerns the QSP to be applied to Public Service’s gas operations.  Commission Staff recommends that the Commission include, as one portion of the QSP, a performance benchmark related to Public Service’s response time to customer complaints of natural gas odor.  Commission Staff recommends that the benchmark for this odor response time be set at 70.02 minutes, the average of Public Service’s system-wide experience during 1997 through 1999.

3. Public Service argues in its motion that Commission Staff’s proposal should be summarily rejected for several reasons.  First, Public Service argues that the proposed benchmark is related to safety, and not just to customer service and performance.  Therefore, Public Service insists, it should not be included in the QSP because the Commission may not adopt “safety standards” without following the procedures outlined in the Federal Pipeline Safety Act, 49 U.S.C. § 60105, the Public Utilities Law, and Commission Rules.

4. Second, Public Service alleges that the proposal is really a rule that would apply to all gas utilities, and that the Commission, therefore, may not adopt it without following the rulemaking procedures set out in the Colorado Administrative Procedure Act (“Colorado APA”), particularly § 24-4-103, C.R.S.

5. Third, Public Service states that the proposal is inconsistent with the Commission’s Gas Safety Rules, 4 Code of Colorado Regulations 723-11-1 to 43.

6. Fourth, Public Service asserts that the “penalty provision” in Commission Staff’s proposal violates §§ 40-7-101 to 117, C.R.S., in that it creates new civil penalties for violations of a Commission-adopted standard, a power not delegated to the Commission.

7. Finally, Public Service alleges that Commission Staff failed to make out a prima facie case in support of the odor response time proposal.

8. Commission Staff argues in its response that, while the proposal may be related to safety, it does not constitute a safety standard.  Therefore, it argues, the proposal does not run afoul of the Gas Pipeline Act, the Public Utilities Law, or the Gas Safety Rules.  Commission Staff further insists that, because the proposed odor response time benchmark is based on Public Service’s average historical response time, and because it will only become part of Public Service’s QSP, it is not a generally applicable rule.  Therefore, the proposal does not violate the rulemaking provisions of the Colorado APA.  Commission Staff maintains that the proposed “penalty provisions” are not civil penalties, as contemplated by §§ 40-7-101 to 117, C.R.S., but are reparations to be given to Public Service’s customers in the event of a sub-par response time, and therefore do not violate the Public Utilities Law.  Commission Staff finally insists that it has made a prima facie showing of the propriety of its proposed odor response time benchmark.

9. We deny Public Service’s Motion for Summary Disposition.  Motions for summary judgment may only be granted when there is no genuine issue as to any material fact.  Bebo Constr. Co. v. Mattox & O’Brien, P.C., 990 P.2d 78, 83 (Colo. 1999).  In this instance, we note that there are questions of fact underlying the motion.  For example, Public Service and Commission Staff dispute whether the proposed odor response time benchmark is a safety provision or a quality and service provision.  Hence, we must resolve these genuine issues of material fact, after hearings, before we can determine the propriety of Commission Staff’s proposed QSP.

II.
order

A. The Commission Orders That:

10. The Motion for Summary Disposition filed by Public Service Company of Colorado on October 18, 2001 is denied.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 31, 2001.
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