Decision No. C01-1036

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-419CP TRANSFER

IN THE MATTER OF THE APPLICATION OF PHYLLIS J. JOHNSON DBA LADY BUG TOURS, P.O. BOX 832, CRESTONE CO 81131 FOR PERMANENT AUTHORITY TO TRANSFER CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 46968 TO THE MOUNTAIN GUIDES, INC., 973 VETCH CIRCLE, LAFAYETTE, CO 80026.

ORDER DENYING APPLICATION FOR REHEARING, REARGUMENT OR RECONSIDERATION

Mailed Date: October 5, 2001  

Adopted Date:  September 12, 2001
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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) on an application for rehearing, reargument or reconsideration (“RRR”) of Commission Decision No. C01-830 granting the exceptions of The Mountain Guides, Inc. (“Mountain Guides”) and denying the exceptions of Golden West Commuter, LLC (“Golden West”).  The exceptions were filed in response to Recommended Decision No. R01-283 (“Recommended Decision”), where the ALJ found that the application of Phyllis J. Johnson d/b/a Lady Bug Tours (“Lady Bug Tours”) for permanent authority to transfer its Certificate of Public Convenience and Necessity (“CPCN”) to Mountain Guides should be dismissed.  

2. In its application for RRR, Golden West alleges numerous errors of the Commission in rendering its decision.  According to Golden West, the Commission, in finding that the transfer of authority from Lady Bug Tours to Mountain Guides should be granted, acted out of favoritism, was duplicitous in its handling of this matter and acted illegally and outside its jurisdiction.  As such, Golden West alleges that the Commission order is “illegal and of no force and effect.”

3. Now, being duly advised in the premises, the Commission denies the application of Golden West for RRR consistent with the discussion below.

B. Discussion

1. Background

a. This matter arose from the application filed by Phyllis J. Johnson, doing business as Lady Bug Tours to transfer CPCN No. 46968 to Mountain Guides.  Before the transfer application, Lady Bug Tours operated for several years providing small, tailored sightseeing tours in a Volkswagen Beetle convertible.  Lady Bug Tours’ original CPCN provided for transportation of passengers in sightseeing service from Denver, Colorado to Estes Park, Colorado and to points within a 150-mile radius of Colfax Avenue and Broadway in Denver.  The CPCN contained restrictions against providing service to any points in Routt County, Colorado, to the use of vehicles with a seating capacity of four or less, excluding the driver, and to providing service only between the first day of May and the fifteenth day of October of each year.

b. Lady Bug Tours operated out of Denver until 1999, when Johnson relocated to Crestone, Colorado.  During 1999, Lady Bug Tours provided six tours after its relocation and one additional tour was conducted in 2000.  Prior to, and subsequent to the relocation, Lady Bug Tours continuously maintained a web-site advertising the availability of its tours, and a toll-free telephone number for reservations.  Johnson also maintained contacts with several Denver area hotels and traveled to Denver on a regular basis seeking business.

c. In 2000, Johnson filed an application seeking an extension of Lady Bug Tours’ authority in Docket No. 00A-257CP by removing the seasonal restriction to its operations, which was granted in Decision No. C00-597 on June 2, 2000.  Johnson also filed an application for temporary authority in Docket No. 00A-257-TA seeking temporary authority to remove the restrictions.  Temporary authority was granted on June 2, 2000 in Decision No. C00-597.  The grant of temporary authority was conditioned upon Johnson filing the necessary tariff.  The tariff was never filed.  As a result, the temporary authority status was never achieved.  On June 29, 2000, the Commission granted a permanent authority extension in Decision No. C00-708.  The clearance letter from the Commission indicating that all requirements had been met including filing of certificates of insurance and proper tariffs, as well as payment of all fees, was issued October 27, 2000.

d. Subsequent to this grant of authority, Lady Bug Tours filed a request for temporary approval of a transfer of its CPCN to Mountain Guides, which was granted on August 16, 2000 by Decision No. C00-910.  The clearance letter from the Commission indicating that all requirements had been met and that temporary operations under the transfer by Mountain Guides could begin was issued September 7, 2000.  

e. Mountain Guides, the transferee in this matter, has operated a tour service under an off-road scenic charter permit for over 10 years.  Mountain Guides has received two civil penalty assessment notices (“CPANs”) since July 1998, which were settled by an admission of liability.  One CPAN was issued for the transportation of passengers to commercial locations, which was prohibited under Mountain Guides’ off-road scenic charter permit.  The second CPAN was issued for the transportation of unrelated parties.

f. Regarding the first CPAN, Mountain Guides’ previous marketing brochures indicated tours to specific commercial locations.  Its current brochure indicates tours to general areas of commercial locations.  According to the record, Mountain Guides operated under the assumption, confirmed by Enforcement Staff of the Commission, that its practice of taking a 15-minute rest stop at a location such as Central City did not constitute operations to a commercial location and therefore did not violate state law.  There was no evidence that Mountain Guides conducted operations to commercial locations where passengers spent extended periods of time.

g. As to the second CPAN, Mountain Guides was apparently confused as to whether off-road scenic charters could sell tours on a per-seat basis rather than on a charter basis.  According to the ALJ, the statutes prior to 1998 were somewhat unclear, and the Commission had ruled that tour sales on a per-seat basis were permissible.  However, newly enacted legislative changes (§ 40-16-101, C.R.S.) effective July 1, 1998, required that off-road scenic charter services must be sold on a charter basis.  Mountain Guides modified its operations by requiring all individuals who booked a tour to sign a statement indicating they were part of a related group.  Evidently, Commission staff had advised Mountain Guides that this procedure was sufficient to comply with the statutes, and no CPANs were issued.

h. Mountain Guides commenced operations under the temporary approval of the transfer from Lady Bug Tours in September 2000, operating in 14 passenger vans.  According to the record, Mountain Guides appeared to have a negative net worth, however, its principal owner has personally funded its operations and has indicated he will continue to do so to the extent necessary to operate CPCN No. 46968.  

i. Interventions in this matter were filed by Colorado Sightseer, Inc. (“Colorado Sightseer”), the Mountain Men, Inc., doing business as Best Mountain Tours (“Best”) and Golden West Commuter, LLC (“Golden West”).  A hearing on the permanent authority application was held on February 15, 2001.

2. ALJ’s Analysis

j. Subsequent to the permanent authority hearing, the ALJ issued his Recommended Decision.  In his analysis, the ALJ found that the application to transfer Lady Bug Tours’ CPCN was governed by 4 Code of Colorado Regulations (“4 CCR”) 723-31-3.  In particular, Rule 3.5 contains the criteria that applicants must establish to transfer a CPCN.  The rule requires that applicants establish that:

3.5.1
The transferee will engage in bona fide common carrier operations under the certificate

3.5.2.
The transferor of a certificate has been engaged in, and now is engaged in, bona fide common carrier operations under its certificate: and, further, that neither the certificate nor any part thereof has been abandoned or allowed to become dormant.

3.5.3
All rights held under each certificate are sought to be transferred or that a split of the certificate is in the public interest.

3.5.4
The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any overlapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.  The term operating rights applies to both common carrier certificates and contract carrier permits.

Additionally, the ALJ stated that in order to transfer a CPCN, the transferee must demonstrate that it is fit.  This includes financial fitness, in that the transferee has the wherewithal to operate the authority sought to be transferred.  The transferee must also show operational fitness and fitness in the willingness to comply with the Commission’s rules and regulations.

k. The ALJ found that there was no dispute that the applicants had met the requirements under Rules 3.5.1, 3.5.3 and 3.5.4, however, Lady Bug Tours failed to meet the requirements of Rule 3.5.2 because its operations were not bona fide.  According to the ALJ, Rule 3.5.2 contains two distinct elements.  The first element requires a transferor of a CPCN to be engaged in bona fide common carrier operations under its certificate.  The second element requires that neither the CPCN nor any portion of it has been abandoned or allowed to become dormant.  In his analysis, the ALJ distinguished dormancy from abandonment, defining dormancy as “non-use and abandonment as the “absence of operations, coupled with the intent not to operate.”  

l. The ALJ found that although the operations of Lady Bug Tours had diminished over the last several years, there was no evidence that the CPCN had been abandoned or allowed to become dormant.  There was evidence that Johnson provided marketing brochures in the spring of each year, maintained an active web site and a toll-free telephone number to her Crestone address, as well as maintained business contacts when she returned to Denver on a monthly basis.  Based on this evidence, the ALJ determined that there was no intent to abandon the authority.  The ALJ further found that the authority was not allowed to become dormant.  Lady Bug Tours did hold itself out as open for business in a limited manner; there were just no customers.  The ALJ went on to find that a separate element of Rule 3.5.2 requires that a transferor of a CPCN must have been engaged in, and is now engaged in, bona fide common carrier operations under the authority to be transferred.  

m. According to the ALJ, bona fide carrier operations are defined as substantial, as distinguished from incidental, sporadic, or infrequent service.
  Although the ALJ found that there was no intent to abandon the authority, and the CPCN had not become dormant, he nonetheless found that Lady Bug Tours’ operations were “sporadic or infrequent as opposed to substantial,” and therefore could not be considered bona fide operations.

n. We agreed with the ALJ to the extent that a common carrier’s business can be considered bona fide as long as they are holding themselves out as a legitimate carrier business and conducting the tasks incident to a legitimate operation, and not merely providing the appearance of a common carrier operation.  We further found that Lady Bug Tours conducted tours, albeit on a limited basis, maintained an active web site and toll free number, and kept up contacts at Denver area hotels.  In our view, this was a bona fide common carrier operation.  

o. We also found that the ALJ’s definition of “substantial” offered no real assistance to determine what constituted a substantial common carrier operation.  Rather, we found persuasive, Mountain Guide’s citations to previous Interstate Commerce Commission holdings that crafted a method for determining the substantiality of a common carrier’s operation.  In Motor Freight Express, Inc.-Purchase-Holland Transportation Company, Inc., 109 M.C.C. 27, 34 (1969) the I.C.C. held that “the test of substantiality is flexible, and not a fixed standard applicable to all situations.  Consideration must be given to the nature of the rights involved, the size and resources of the carrier being tested, and the territory it is authorized to serve.”  See also, Odonnel’s Express-Purchase-Bill’s City Transfer, Inc., 104 M.C.C. 161, 166 (1967); Home Transportation Company, Inc.-Purchase-Chattanooga Transfer & Storage Company, 97 M.C.C. 173, 187 (1965).  “The test of substantiality . . . is elastic, depending on the character of the area served in terms of population and industry, the nature of the traffic authorized . . .and whether the financial and material capabilities of the carrier have been used as far as practicable.”

p. Applying this criteria for substantiality we found that under the circumstances, Lady Bug Tours’ operations were in fact substantial and therefore bona fide.  Given the size of Lady Bug Tours’ operations, the number of customers typically served under the seasonal authority and the resources available to Johnson, we found that her operations meet the requirements of a transferor under Rule 3.5.2.

q. Intervenor, Golden West asserted that Mountain Guides was not fit to operate the transferred authority, citing previous CPANs and a question of the financial viability of the principal.  However, the Commission was satisfied that Mountain Guides had taken appropriate corrective action to resolve the CPAN matters.  As for its negative net worth, the Mountain Guides’ principal owner demonstrated to our satisfaction that he would continue to personally fund Mountain Guides’ operations to maintain it as a viable, going concern.  Therefore, we granted the application of Lady Bug Tours for permanent authority to transfer CPCN No. 46968 to Mountain Guides.

r. Golden West filed an application for RRR to Commission Decision No. C01-830 on September 5, 2001.  In the application, Golden West cites numerous errors on the part of the Commission in rendering its decision.  Additionally, Golden West alleges that the Commission acted in a dubious and illegal manner it reaching our decision.  

s. Golden West contends that the Commission acted illegally in several aspects of the transaction at hand, including relying on ex parte information to render our decision, and rendering a decision when we had no jurisdiction to do so.  Golden West further argues that our decision is “illegal and of no force and effect” because it was rendered in violation of § 40-6-109.5, C.R.S., failed to address its Motion to Dismiss the Application in Part and because it is contrary to the substantial evidence contained in the transcript of the application hearing.  We find these arguments and allegations to be without merit.

t. Golden West asserts that the Commission’s decision in this matter granting the application for transfer was illegal and of no force and effect because the time in which the temporary authority granted by the Commission to the transfer had expired.  Golden West asserts that because time had expired, the Commission lost its jurisdiction in this matter.  

u. We disagree with this argument and note that the Commission extended the time for the temporary authority as provided in § 40-6-121(4), C.R.S.  That statute affords the Commission the power to extend a temporary authority until a final administrative decision is rendered.  The matter of the exceptions of intervenors and transferee came before the Commission in its open meeting on June 6, 2001.  At that time, we determined that the application for permanent transfer of Lady Bug Tours’ authority should be granted.  However, due to an administrative delay, the order for that decision was not mailed out until August 16, 2001.  A letter from Golden West counsel dated August 2, 2001, and received August 6, 2001, requested Commission Staff to issue a cease and desist letter to The Mountain Guides “upon a finding that The Mountain Guides, Inc. continues to operate as if its temporary authority were still in effect.”  In response to the letter from Golden West, the Commission took up the matter at the open meeting of August 8, 2001 where we extended the expiration date of the temporary authority an additional 60 days.  Statutorily, it is clear that we were well within our jurisdiction to grant such an order.

v. Golden West claims that our decision was illegal and of no force and effect because it failed to address its motion to dismiss the application in part filed February 15, 2001 that argues that a portion of Lady Bug Tours’ CPCN granted in Docket No. 00A-257CP-Extension was abandoned and therefore no longer exists.  We stated in relevant part:

Golden West further argues that a portion of Lady Bug Tours’ CPCN is abandoned and ‘no longer exists.’  However, we find no evidence that there was any intent on the part of Lady Bug Tours to abandon any portion of its CPCN.  We further find that no procedural or substantive due process issues exist that would require a finding of abandonment of the authority as Golden West suggests.

Decision No. C01-830, ¶e, p. 13.

Golden West’s argument is without merit.

w. Golden West goes on to assert that our decision was illegal and of no force and effect because the file on this matter contains ex parte material from the applicant.  However, Golden West made no attempt to identify specifically which material it made reference to and we are unaware of any file materials filed ex parte.  The unidentified document in question supposedly makes reference to allegations of substantial activity on Lady Bug Tours’ part.  According to Golden West, it appears that the Commission’s decision denying Golden West’s exceptions on the findings of dormancy and abandonment on the ex parte pleading were based on this document.

x. Our decision on the issue of abandonment and dormancy was based on the record before us in this matter.  Throughout the testimony of Phyllis Johnson of Lady Bug Tours, we found it clear that the marketing efforts she employed included maintaining a web site, a toll-free telephone number, maintaining contact with several Denver hotels and supplying brochures marketing her transportation services to those same hotels.
  This, coupled with the ALJ’s findings
 satisfied us that the authority held by Johnson was neither abandoned nor dormant.  Further, although Golden West alleges the Commission relied on ex parte documents in rendering its decision, because it failed to identify with particularity the pleading in question, it is impossible for us to render an opinion on the allegation.  Therefore, we find this unsubstantiated argument completely without merit or substance.

y. Additionally, Golden West maintains our decision on the exceptions is contrary to the substantial evidence contained in the transcript of the application hearing.  According to Golden West, “[h]ad the Commission reviewed the transcript, it could not have ruled the way it did even with its pre-disposition to grant TMG authority.”  Disregarding the careless and unfounded allegations of Commission favoritism here, we note that a complete review of the entire transcript convinces us that our order in Decision C01-830 was correct.  Although Golden West desperately wishes a different outcome from what we rendered, it is clear to us from the record that the authority was not abandoned or dormant, the application for permanent transfer was procedurally proper and we were within our jurisdiction to render the decision.  

z. Golden West finally argues that unless RRR is granted, substantial harm to Golden West will result.  It asserts that its charter authority, through which it has taken groups to Lookout Mountain, Coors, Rocky Mountain National Park, Vail and other ski areas, as well as its round-the-clock scheduled service between Jefferson County and Denver International Airport would be subject to diversion if the authority of Lady Bug Tours is allowed to be transferred to Mountain Guides.  We are not convinced that this will be the case.  We do not find any compelling evidence that the service provided by Golden West would be impacted significantly by sightseeing service provided in the same service area by Mountain Guides.  Based on the evidence here, we find that Golden West has failed to offer evidence that the application for permanent authority to transfer the authority of Lady Bug Tours to Mountain Guides should not be granted. Therefore, we deny the application for RRR filed by Golden West.

II. ORDER

A. The Commission Orders That:

4. The application for Rehearing, Reargument or Reconsideration of Commission Decision No. C01-830 filed by Golden West Commuter, L.L.C. is denied.

This order is effective immediately upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
September 12, 2001.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________



JIM DYER
________________________________

Commissioners

(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY

[image: image2.png]éu,‘,?f- péC‘—ZT-';_




Bruce N. Smith
Director

l:\final\C01-   _00A-419CP.doc:saw 

� Citing Goncz v. Interstate Commerce Commission, 48 F.Supp. 286 (D.C. Mass. 1942)


� See generally, Transcript of Application of Phyllis J. Johnson, d/b/a Lady Bug Tours, to Transfer PUC Certificate No. 46968 to The Mountain Guides, Inc. hearing held February 15, 2001, testimony of Phyllis J. Johnson, pages 42-71.


� Recommended Decision No. R01-283 issued March 23, 2001 at Section II Findings of Fact, paragraph A, page 3.
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