Decision No. C01-967

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NOS. 99G-538CP AND 01G-211CP
PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO,

 
Complainant,

v.

SUPER EXPRESS PLUS AIRPORT SHUTTLE LLC dba GET AWAY EXPRESS SHUTTLE,

 
Respondent.

ORDER GRANTING UNOPPOSED MOTION:  (1) TO REOPEN DOCKET NO. 99G-538CP; (2) TO CONSOLIDATE THIS MATTER WITH DOCKET NO. 01G-211CP; (3) TO APPROVE THE STIPULATION AND SETTLEMENT AGREEMENT; AND (4) TO CLOSE DOCKET NOS. 99G-538CP AND 01G-211CP

Mailed Date:  September 25, 2001

Adopted Date:  August 15, 2001

I.
BY THE COMMISSION:

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of a motion filed by Staff of the Commission (“Staff”) regarding Commission approval of a stipulation and settlement agreement (“Stipulation”) with Super Express Plus Airport Shuttle LLC, doing business as Get Away Express Shuttle (“Get Away”).  The motion also requests an order to open Docket No. 99G-538CP; to consolidate Docket Nos. 99G-538CP and 01G-211CP; and to close Docket Nos. 99G-538CP and 01G-211CP in the event the Stipulation is approved. 

2. Now being duly advised in the premises, the Commission will grant Staff’s motion in its entirety.

B. Discussion

1. As noted above, Staff filed its unopposed motion for Commission approval of a stipulation and settlement agreement with Get Away, concerning several civil penalty assessment notices (“CPANs”) issued by the Commission in 1999 and 2001.  Docket No. 99G-538CP concerns a violation of § 40-10-104(1), C.R.S., by Get Away on November 2, 1999.  Staff charged Get Away with operating as an intrastate common carrier for hire without first obtaining a certificate of public convenience and necessity from the Commission.  Staff sought and obtained a civil penalty assessment in the amount of $800, however, Get Away made no payments toward this assessment.  

2. On May 4, 2001, Staff issued CPAN No. 27174 to Get Away for two alleged violations of § 40-10-104(1), C.R.S., that occurred on February 7, 2001 and on March 19, 2001.  Staff seeks a penalty assessment of $400 for the February 7, 2001 incident, and pursuant to § 40-7-113(3), C.R.S., $800 for the March 19, 2001 incident, for a total penalty assessment sought by CPAN No. 27174 of $1,200.  Get Away is challenging CPAN No. 27174, which is the subject matter of Docket No. 01G-211CP.

3. According to Staff, after the issuance of CPAN No. 27174, the management of Get Away has been responsive and has indicated and demonstrated a willingness to cooperate with Staff.  Staff further asserts that Get Away’s management has altered its business plan.  Specifically, Get Away dismissed drivers it believed were operating beyond the scope of Get Away’s operating authority and reduced the size of its vehicle fleet.  Further, Get Away was not cited for any violations of § 40-10-104(1), C.R.S., in the 2000 calendar year.

4. The Stipulation entered into between Staff and Get Away resolves all of the issues that were or could have been raised in Docket No. 01G-211CP and resolves the outstanding issues in Docket No. 99G-538CP.  Staff is willing to accept a reduced payment of $500 for the CPAN assessed by Decision No. R00-822 in Docket No. 99G-538CP, and is willing to excuse Get Away from payment of any portion of the $1,200 civil penalty assessment as set forth in CPAN No. 27174.  Staff will treat the timely payment of $500 as satisfaction in full for the civil penalty assessment in Docket No. 99G-538CP.

5. Staff asserts that the acceptance of the reduced penalty amount with respect to Docket No. 99G-538CP and non-payment with respect to CPAN No. 27174 is appropriate in light of recent management decisions of Get Away.  This includes removal of drivers from its employ and reduction in the size of its vehicle fleet.  Get Away further agrees not to engage in future intrastate common carriage without first obtaining the required authority from the Commission.

6. As part of the Stipulation, Get Away is required to submit $500 for satisfaction of the civil penalty assessment in Docket No. 99G-538CP within 30 days of the final Commission decision in this docket.  Get Away has further agreed that if it fails to comply with the provisions of the Stipulation, the maximum penalty due to the Commission relating to the civil penalties assessed in Docket No. 00G-410CP and by CPAN No. 27174 shall be immediately due and payable.  

7. In return for this reduced civil penalty assessment, Get Away agrees not to provide intrastate transportation of passengers, including but not limited to, the intrastate transportation of passengers between Denver International Airport and any point in downtown Denver.  The parties further agree that should Get Away provide transportation between two points within the State of Colorado at some future date that results in Staff alleging a violation of § 40-10-104(1), C.R.S., it will be presumed that such business is intrastate in nature and in violation of the Stipulation.  

8. Upon the issuance of a CPAN by the Commission alleging a future violation of § 40-10-104(1), C.R.S., Get Away agrees that all outstanding and alleged assessments will be immediately due and payable.  Get Away further agrees that if it challenges any future civil penalty assessment involving § 40-10-104(1), C.R.S., violations, it will have the burden of going forward to prove that the transportation was legitimate.

9. We find that it is in the public interest to approve the Stipulation and Settlement Agreement entered into between Commission Staff and Get Away.  Staff has further requested that in addition to approving the Stipulation in order to make it full and complete, it is necessary to reopen Docket No. 99G-538CP, consolidate Docket No. 99G-538CP with Docket No. 01G-211CP, and finally close Docket Nos. 99G-538CP and 01G-211CP.  We further find that it is in the public interest, and Staff has shown good cause to grant its motion in its entirety.  Therefore, the Commission will grant Staff’s motion in its entirety.  

Ii.
order

C. The Commission Orders That:

1. The motion of Commission Staff to reopen Docket No. 99G-538CP pursuant to § 40-6-112, C.R.S., is granted.

2. The motion of Commission Staff for an order consolidating Docket Nos. 99G-538CP and 01G-211CP is granted.

3. The motion of Commission Staff for an order pursuant to 4 Code of Colorado Regulations 723-1-83(a) of the Commission’s Rules of Practice and Procedure approving the Stipulation and Settlement Agreement entered into between Commission Staff and Super Express Plus Airport Shuttle, LLC, doing business as Get Away Express Shuttle is granted.

4. The motion of Commission Staff for an order closing Docket Nos. 99G-538CP and 01G-211CP upon approval of the Stipulation and Settlement Agreement is granted

5. This Decision is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
August 15, 2001.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



POLLY PAGE
_______________________________



JIM DYER
_______________________________

                  Commissioners

CHAIRMAN RAYMOND L. GIFFORD ABSENT.
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Bruce N. Smith
Director
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