Decision No. C01-876

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01G-217CP
PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO,


COMPLAINANT,

V.

MO’S EXPRESS, LLC, D/B/A MO’S EXPRESS,


RESPONDENT.

ORDER DENYING APPLICANT’S EXCEPTIONS AND GRANTING STAFF’S MOTION TO STRIKE EXCEPTIONS

Mailed Date:  August 31, 2001

Adopted Date:  August 8, 2001

I.
BY THE COMMISSION:

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (“Commission”) for consideration of exceptions to Recommended Decision No. R01-641 (“Recommended Decision”) filed by Mo’s Express, LLC, doing busines as Mo’s Express (“Mo’s Express” or “Respondent”).  The Recommended Decision, mailed on June 21, 2001, assessed Mo’s Express $400 for violation of § 40-10-101, et seq., C.R.S.  

2. Mo’s Express filed timely exceptions to the Recommended Decision on July 2, 2001.  In its exceptions, Mo’s Express alleges that because it was not represented by an attorney at the hearing assessing the civil penalty, the Commission intentionally deprived it of property in the form of the $400 fine without due process and deprived it of its ability to make a livelihood.  Commission Staff (“Staff”) filed a motion to strike Respondent’s exceptions on July 16, 2001.  Now, being duly advised in the premises, the Commission will deny Respondent’s exceptions and grant Staff’s motion to strike Respondent’s exceptions.

B. Discussion

1. This matter arose from a civil penalty assessment notice (“CPAN”) issued May 4, 2001 to Mo’s Express.  According to the CPAN, Respondent performed a single act of illegal transportation between Denver International Airport and downtown Denver on February 5, 2001.  The evidence of record reveals that the Respondent provided intrastate transportation for hire over the streets and highways of the State of Colorado without having an intrastate authority as required by § 40-10-101, et seq., C.R.S.  Further, there is no evidence in the record that Mo’s Express utilized any portion of its federal authority, No. MC-386475 in providing the transportation from Denver International Airport to downtown Denver, that is the focus of the CPAN.  After a hearing on the matter, the Administrative Law Judge (“ALJ”) issued his Recommended Decision, assessing Mo’s Express $400 for violation of § 40-10-101, et seq., C.R.S., on February 5, 2001.  

2. Respondent subsequently filed timely exceptions to the Recommended Decision.  In its exceptions, Mo’s Express does not dispute the violations of § 40-10-101, et seq., C.R.S., rather, it argues that because it was not represented by legal counsel at the CPAN hearing, the government (sic) has intentionally deprived Mo’s Express of property and impaired its ability to make a livelihood.  

3. According to Respondent’s exceptions, the Commission “insisted on a (sic) holding a hearing on June 19, 2001 for administrative convenience.”  Respondent argued that there was no pressing government interest involved that required the hearing to be held on June 19, 2001, and that knowing Respondent did not have legal counsel, the Commission held the hearing anyway.  Respondent claims that the Commission intentionally violated Respondent’s Constitutional right to representation which resulted in a taking of its property without due process.  Respondent further requested that because of these perceived infringements on its Constitutional rights, the Commission should order a rehearing pursuant to § 40-6-114, C.R.S.  We strongly disagree with this contention.

4. Mo’s Express argues that it requested a delay in the hearing in order to secure representation by an attorney, however, Staff disregarded the request and deemed it “unreasonable.”  The judgment of the ALJ was that the request was fatally late and was therefore denied.  The result, according to Mo’s Express, was a hearing in which only one side of the issue was presented.  

5. In relying on the bellwether case of Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976) regarding due process requirements, Mo’s Express maintains that it had a property interest in the outcome of the hearing, the $400 fine that was imposed.  It further contends that it could be deprived of future profits due to the “negative taint” the fine imposes on its record.  Therefore, according to Respondent, its interest is relatively high, while the Commission’s interest here is negligible.  We find this argument without merit.

6. In its reply to the exceptions, Staff indicates that Respondent failed to serve the exceptions on counsel for Staff or upon any member of Staff.  According to the reply, Staff only became aware that exceptions had been filed when Respondent noticed the item on the Commission Suspense Agenda.

7. Despite Respondent’s claims that it was deprived of due process in this matter, we find that the Commission afforded the Respondent adequate due process at every stage of this proceeding.  It is manifest that due process requires that a respondent receive meaningful notice and an opportunity to be heard in a matter before this Commission.  According to the U.S. Supreme Court, “[t]he fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.”  Mathews, 424 U.S. 319, 333.  That being established, the extent of process due must be determined.  In laying the groundwork to ascertain what process is due, the Court has held that the extent of the process due increases with the severity of the deprivation.  According to the Court, “[d]ue process is not a fixed menu of procedural rights.  How much process is due depends on the circumstances.”.  Gilbert v. Homar, 520 U.S. 924, 930-31, 117 S.Ct. 1807, 138 L.Ed.2d 120 (1997).  The Court has further found that due process is flexible and calls for such procedural protections as the particular situation demands.  Morissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L.Ed. 484; FDIC v. Mallen, 486 U.S. 230, 240, 108 S.Ct. 1780, 1787-88, 100 L.Ed.2d 265.

8. In determining what process is due, under Mathews, a court must balance three factors:  (1) the private interest that will be affected by the official action; (2) the risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and (3) the government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.  Mathews, 424 U.S. at 334-35, 96 S.Ct. 893.  

9. Commission rules and procedures have been carefully crafted to ensure that all parties that appear before this Commission are afforded adequate due process protections.  In the instant matter, Respondent was first made aware of the civil penalty proceeding on May 5, 2001, by receipt of a copy of the CPAN issued to Respondent via certified mail.  Commission CPANs contain specific information regarding the rights and duties of a respondent issued a CPAN, including instructions to contest the penalty.  The CPAN additionally included information advising Respondent that if it wished to contest the CPAN, a representative of the company was required to contact the Commission by 4 p.m. on or before May 25, 2001 to set the matter for hearing.  There is no indication that Respondent contacted the Commission to avail itself of this option.  

10. Additionally, Respondent was sent notice of the June 19, 2001 hearing date on June 1, 2001.  However, Respondent did not respond with a motion to continue the hearing date until June 13, 2001, indicating that it required an additional 120 days in which to secure counsel.  Further, Respondent failed to appear at the June 19, 2001 hearing either pro se or through an attorney, despite the fact that Respondent was aware that its motion for a continuance had been denied.  

11. We agree with Staff that Respondent had notice of the pending action 45 days prior to the hearing date, and more than 2 weeks’ notice of the actual hearing date.  Further, Respondent had ample opportunity to set a hearing date at a time convenient to its schedule and obtain legal counsel to represent its interests, however, for whatever reason, chose not to do so until just prior to the hearing date.  We further agree with Staff that this matter involves a lack of diligence on the part of Respondent, and not a lack of due process.  

12. In its due process argument, Respondent also asserts that the Commission’s interest here is negligible.  We strongly disagree with this assertion.  The Commission’s interest in maintaining safe, reliable transportation for the public by requiring transportation providers to obtain a certificate of public convenience and necessity, in appropriate circumstances, prior to offering their services, and enforcing those laws through the issuance of CPANs is a significant interest.  

13. However, by the same token, the Commission does not take lightly its enforcement authority.  Our procedural requirements ensure that a Respondent is afforded every opportunity to address the penalty assessments levied against it, as well as the opportunity to represent itself or obtain legal counsel.  The due process made available to respondents provide sufficient notice of the levy against them, it affords them an opportunity to have their case heard at a time convenient to them and to be represented by legal counsel, as well as an appeal process to challenge a Commission ruling.  Under the requirements of Mathews and its progeny, it is apparent that Mo’s Express was not deprived of any of its constitutional due process rights.  

14. Rule 80(c) of the Commission’s Rules of Practice and Procedure allow a Respondent to move for a continuance for good cause shown.  In this matter, we uphold the ALJ’s finding that Respondent failed to show good cause to grant a continuance.  

15. Despite the denial of a continuance, Respondent could have nonetheless appeared at the hearing pro se to present its case.  However, Respondent chose not to do so.  Therefore, we find that the Commission proceeded prudently and provided all due process requirements necessary to ensure a fair proceeding.  As such, we will deny Respondent’s exceptions.

16. Staff filed a motion to strike Mo’s Express’ exceptions on procedural grounds.  According to Staff, Respondent failed to serve its exceptions to the ALJ’s Recommended Decision on counsel for Staff or on any member of Staff.  Further, there was no certificate of service attached to the pleading filed by Respondent.  Staff only became aware of the filing when the item was noticed on the Commission Suspense Agenda.  

17. When a party participates in Commission proceedings pro se, the Commission and its Staff attempt to make every effort necessary to ensure that the pro se party understands the procedural requirements and assists them to the extent allowable to meet those ends.  However, when a Respondent is represented by legal counsel, it is expected that counsel will be aware (or make himself aware) of the procedural requirements of the Commission.  In spite of this, in order to address the merits of Respondent’s motion, in this particular circumstance, we will deny Staff’s request to strike Respondent’s exceptions, despite its procedural infirmities.  

Ii.
order

C. The Commission Orders That:

1. The exceptions filed by Mo’s Express, LLC, doing business as Mo’s Express are denied.

2. The motion of Commission Staff to strike exceptions is denied.

3. This order is effective on its Mailed Date.

D. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
August 8, 2001.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


POLLY PAGE
________________________________




JIM DYER
________________________________

Commissioners

CHAIRMAN RAYMOND L. GIFFORD ABSENT.
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Bruce N. Smith
Director
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