Decision No. C01-832

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-364E

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR AN ORDER APPROVING COST RECOVERY TREATMENT FOR THE RESTRUCTURED CONTRACT WITH COLORADO POWER PARTNERS.

Decision On Exceptions

Mailed Date:  August 16, 2001

Adopted Date:  June 20, 2001

I.
BY THE COMMISSION:

Statement

1. This matter is before the Commission for consideration of exceptions filed by Commission Staff (“Staff”) to Recommended Decision No. R01-333.  A response was filed by Public Service Company of Colorado (“Public Service”).  

2. On June 29, 2000, Public Service filed its application for an order approving the restructuring of its contract with Colorado Power Partners (“CPP”).  The Land and Water Fund of the Rockies and the Staff intervened.  The Land and Water Fund of the Rockies did not actively participate in the hearing, file a closing position statement, or participate in the exceptions process.  The matter was heard by an Administrative Law Judge (“ALJ”) on March 1 and 2, 2001.  The ALJ issued Decision No. R01-333 granting the application on April 4, 2001.  These exceptions followed.  

3. Public Service sought an order approving its proposed cost recovery plan for the March 30, 1999 Amended and Restated Agreement for Sale of Electricity Capacity and Energy (“New Contract”) between CPP and Public Service.  The Restructured Contract replaced a 1988 contract (“Original Contract” or “QF Contract”) between CPP and Public Service. 

4. Under the Original Contract, CPP provided 50 MW capacity and related energy through its Brush 1 facility.  Brush 1 was a Qualifying Facility under the Public Utility Regulatory Policies Act of 1978 (“PURPA”), 16 U.S.C. §§ 2601-2645, Small Power Production and Cogeneration Facilities.  Capacity cost recoveries were regulated by the corresponding Commission Rules Implementing PURPA §§ 201 and 210, 16 U.S.C. §§ 2601-2645, Small Power Production and Cogeneration Facilities Commission Qualifying Facilities Rules, 4 Code of Colorado Regulations 723-19.  Capacity charges and energy charges were controlled by tariff rather than open negotiations between the parties.  Pursuant to the above contract, rules, and statutes, Brush 1 only had to have the 50 MW capacity available 80 percent of the year in order to obtain a 100 percent capacity payment under the contract.  Brush 1 regularly shut down during portions of the summer season for maintenance purposes, the peak season for Public Service.  Because of relatively high capacity payment and relatively low energy payment specified in the Original Contract, Brush 1 lost money as it provided more energy.

5. In 1998 Public Service sent out a request for proposals for much needed additional capacity for the 1999 summer.  CPP responded with a proposal to restructure the Original Contract to provide greater capacity.  The proposal lead to the New Contract.  

6. There are significant changes under the New Contract.  CPP is no longer required to be a Qualifying Facility (“QF”).  As a result, payments for capacity relate directly to actual availability at negotiated prices, and capacity payments are made only for available capacity rather than the lesser requirement of 80 percent availability for full payment under the original contract.  Thus, especially during the summer maintenance periods, Public Service realizes an increase in capacity through the New Contract.  Secondarily, the New Contract provides an additional 25 MW of capacity through a second facility, Brush 3.   

7. There are other differences.  Under the New Contract, Public Service provides the generation fuel and CPP converts the fuel to power, resulting in potential increased price volatility to Public Service and its customers.  There are increased ramp rates and regulating ranges.  Finally, there is remote start capability for Brush 3, and Public Service maintains some control over maintenance.  

8. Public Service performed extensive analyses of both contracts.  Its analysis showed that the energy produced would be more costly to Public Service, but its overall system capacity costs would decrease. Public Service calculated a net present value savings of approximately $17 million dollars.  The greatest benefit to Public Service would be the increases in capacity available.  This capacity benefit could be as much as 75 MW during summer months when the plant would likely be taken out of service for maintenance, and 25 MW in other months. 

9. The ALJ granted Public Service’s application to restructure the contract without penalty and to continue recovery of the Brush 1 capacity costs through the QF process.  Staff has filed exceptions arguing:  1) that the restructuring will not realize a savings; 2) that the Brush 1 capacity costs recovery should not flow through the QF process; and 3) that all cost recoveries for Brush 1 and 3 should be capped in accordance with a formula created by Staff to mimic the costs of the Original Contract.  We deny Staff’s exceptions.  

10. Staff’s analysis is simply too limited and does not give due consideration to the benefits of the additional capacity created by the New Contract.  While Public Service’s analysis looked at the effects on the entire system, Staff too narrowly focused on the power and capacity costs of the Original Contract.  Staff argued that Public Service could have maintained the existing contract, and simply purchased power to make up for the deficits during the summer months.  We are not persuaded. 

11. Public Service showed that power would not likely be available at the prices Staff proposed, and that Staff’s proposal failed to take into account the need for capacity.  Without the additional capacity, the energy could not be made available to the system.

12. Staff also tried to bring in subsequent events, such as escalating fuel prices, to show that Public Service’s analysis was flawed.  The arguments are improper.  The reasonableness or prudence of an action by the utility should not be measured by what happens later, but, rather, by what reasonably should have been known at the time of the decision.  Even accepting some of the later developments, Staff again focused too narrowly, refusing to place the events into a system-wide context. 

13. We find Public Service’s analysis to be the more persuasive.  While it remains to be seen exactly how much the restructuring will save, it was clearly a prudent move by Public Service.  It provided urgently needed capacity in a reasonable manner, and eliminated a contract with incorrect price and operational incentives.  Assuming the prudence of the restructuring, there is no need to consider capping the cost recovery.  Such a cap would be acceptable only if the restructuring was imprudent and adjustments were needed to bring recovery in line with what would have been the prudent action.  

14. The remaining issue is the recovery of the capacity costs for Brush 1.  Under the Original Contract, the costs are recovered through the Qualified Facility Capacity Cost Adjustment (“QFCCA”) process as a pass-through to ratepayers.  Non-QF capacity costs are generally recovered through the Performance-Based Regulatory Plan (“PBR”), a recovery calculation providing less immediate benefit to the ratepayer.  Public Service submits that the capacity costs for the New Contract should continue through the QFCCA process.  Staff argues that the recovery should switch to the PBR because the New Contract is no longer a QF Contract.  There are no disagreements about the remaining cost recovery issues for the New Contract, aside from Staff’s cap proposal, see supra. 
15. While the New Contract is substantially different from the Original, it did evolve from the Original.  Further, the moneys involved are minimal in the overall system.  The greatest benefits to the ratepayer would be to maintain the recovery through the QFCCA.  Because it is in the best interests of the ratepayers, because of the short duration of the contract and because the small costs involved do not warrant the future accounting and regulatory issues created by Staff’s proposal, we will grant Public Service’s request that recovery of the Brush 1 capacity costs continue through the QFCCA process.

II.
ORDER

A.
The Commission Orders That:

1.
The Commission Staff’s exceptions are denied in accordance with the above discussion.  

2.
The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

3. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

June 20, 2001.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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________________________________



JIM DYER
________________________________
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