Decision No. C01-0664
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-239CP-EXTENSION-TA
THE APPLICATION OF benjamin r. sagenkahn, DOING BUSINESS AS Peak Transit, FOR TEMPORARY AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

COMMISSION ORDER GRANTING
TEMPORARY AUTHORITY

Mailed Date:  June 27, 2001
Adopted Date:  June 20, 2001
I. BY THE COMMISSION:

A. Statement

1. On May 30, 2001, Benjamin R. Sagenkahn, doing business as Peak Transit ("Peak Transit"), filed an application for temporary authority to extend operations under Certificate of Public Convenience and Necessity (“CPCN”) PUC No. 55275 as follows:  transportation of passengers and their baggage, in scheduled service, between the Colorado Springs Municipal Airport in Colorado Springs, Colorado, on the one hand, and Denver International Airport in Denver, Colorado, on the other hand, serving intermediate points within one mile of Interstate 25.  This application is restricted as follows:  (a) service shall only be provided to those points listed on the carrier's approved time schedule on file with the Commission; and (b) intermediate points within one mile of Interstate 25 shall include only those points existing between the intersection of Interstate 25 and Circle Drive, in Colorado Springs, Colorado, and the intersection of Interstate 25 and Interstate 225, in Denver, Colorado.
2. Peak Transit currently has authority from this Commission under CPCN PUC No. 55275 to provide call-and-demand limousine service between all points within a 50-mile radius of the intersection of U.S. Highway 24 and Colorado Highway 67 in Woodland Park, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

3. The Commission gave notice of the application on June 4, 2001.

4. Tony M. James, doing business as Top Gun Express (“Top Gun”), filed a letter on June 8, 2001, that the Commission will construe as an intervention to this application.

5. Schafer-Schonewill & Associates, Inc, doing business as Englewood Express &/or Wolf Express Shuttle ("Englewood Express"), filed an intervention to this application on June 11, 2001.

6. On June 11, 2001, Peak Transit filed a motion requesting the dismissal of the intervention filed by Top Gun.

7. Peak Transit also filed a restrictive amendment to the application on June 11, 2001.  The amendment requested to revise Restriction B as follows: Intermediate points within one mile of Interstate 25 shall include only those points existing between the intersection of Interstate 25 and Circle Drive, in Colorado Springs, Colorado, and the intersection of Interstate 25 and Founders Parkway, Castle Rock, Colorado.

8. On June 18, 2001, Peak Transit filed a motion requesting the dismissal of the intervention filed by Englewood Express.

9. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."

10. Peak Transit must meet a two-fold test: first, that there is an immediate and urgent need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Peak Transit fails to meet either test, the application must be denied.

B. Findings of Fact

11. The support filed on behalf of this application consists of seventeen letters from residents of, or businesses in, the Colorado Springs and Castle Rock areas.  The writers of twelve of the letters state there is either an urgent and/or immediate need for the type of service named in this application or there is no service of the type named in this application currently available between Colorado Springs and Denver International Airport.

12. Top Gun was granted temporary authority by the Commission on June 6, 2001, by Decision No. C01-0612 to provide scheduled service between the Colorado Springs Municipal Airport and other points in Colorado Springs, and Denver International Airport

13. Englewood Express has authority from this Commission under CPCN PUC No. 52940 to provide scheduled service between Denver International Airport, on the one hand, and the Embassy Suites DTC and the Holtze Executive Village DTC, on the other hand.  Englewood Express also has authority from this Commission under CPCN PUC No. 55363 to provide call-and-demand limousine service between Denver International Airport, on the one hand, and all points in Douglas County, State of Colorado, on the other hand.

14. The Commission may by Rule 64(b)(1) of the Rules of Practice and Procedure 4 CCR 723-1 either grant or deny a petition to permissively intervene if the intervenor has a “substantial interest in the subject matter of a proceeding.” 

C. Conclusions

15. Top Gun has been granted a temporary authority to provide scheduled service similar to the type of transportation service requested by Peak Transit in this application.  However, Rule 65 (d) of the Commission’s Rules of Practice and Procedure 4 CCR 723-1 states: “A motor vehicle carrier whose only authority in conflict is a temporary authority shall have no standing to intervene as a matter of right.”  The Commission finds that Top Gun does not have the required standing to intervene in this docket, and Top Gun’s intervention will be denied.

16. The restrictive amendment filed by Peak Transit eliminates the overlap between the authority currently held by Englewood Express in CPCN’s PUC No. 52940 and PUC No. 55363 and the scheduled service named in this application.  The request by Peak Transit for the dismissal of Englewood Express’ intervention will be granted.

17. An immediate and urgent need for the requested transportation service exists, and there is no other carrier capable of providing the service under a CPCN issued by this Commission.

18. Peak Transit has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

19. This application for temporary authority is in the public interest.

20. Peak Transit is advised that the grant of a temporary authority creates no presumption that a permanent authority will be granted.

II. ORDER

A. The Commission Orders That:

21. The intervention filed by Top Gun is denied.

22. The intervention filed by Englewood Express is dismissed.

23. Benjamin R. Sagenkahn, doing business as Peak Transit is granted temporary authority to conduct operations as a common carrier by motor vehicle for hire for a period of 180 days commencing from the Mailed Date of this Order, with authority as set forth in the Appendix.

24. Benjamin R. Sagenkahn, doing business as Peak Transit shall operate in accordance with all applicable Commission rules and regulations.

25. Benjamin R. Sagenkahn, doing business as Peak Transit shall not commence operations until it has filed a proper tariff and time schedule with the Commission.  Operations may not begin until these requirements have been met and written notification has been received from the Commission stating that Benjamin R. Sagenkahn, doing business as Peak Transit, is in compliance with these requirements and may begin service.

26. If Benjamin R. Sagenkahn, doing business as Peak Transit, does not comply with the requirements of this Order within 30 days of its effective date, then the temporary authority shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 30 days.

27. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

28. This Order is effective on its Mailed Date.

ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING June 20, 2001.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



JIM DYER
________________________________
Commissioners
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Bruce N. Smith
Director
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June 20, 2001
Transportation of passengers and their baggage, in scheduled service, between the Colorado Springs Municipal Airport in Colorado Springs, Colorado, on the one hand, and Denver International Airport in Denver, Colorado, on the other hand, serving intermediate points within one mile of Interstate 25. This application is restricted as follows:  (a) service shall only be provided to those points listed on the carrier's approved time schedule on file with the Commission; and (b) intermediate points within one mile of Interstate 25 shall include only those points existing between the intersection of Interstate 25 and Circle Drive, in Colorado Springs, Colorado, and the intersection of Interstate 25 and Founders Parkway, in Castle Rock, Colorado.
APPLICANT:
Benjamin R. Sagenkahn
dba Peak Transit
P.O. Box 4761
Woodland Park, CO  80866

INTERVENOR:
Tony M. James
dba Top Gun Express
2960 N. Academy Blvd., Suite 203
Colorado Springs, CO  80917
INTERVENOR:
Schafer-Schonewill & Associates, Inc,

dba Englewood Express

&/or Wolf Express Shuttle

2493 South Broadway
Denver, CO  80210
ROUTE:
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