Decision No. C01-0523

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-002R

IN THE MATTER OF THE JOINT APPLICATION OF THE REGIONAL TRANSPORTATION DISTRICT AND OF THE COLORADO DEPARTMENT OF TRANSPORTATION FOR AUTHORITY TO CONSTRUCT, OPERATE AND MAINTAIN FULLY GRADE-SEPARATED LIGHT RAIL CROSSINGS AT CERTAIN LOCATIONS WITHIN THE LIMITS OF THE SOUTHEAST CORRIDOR MULTI-MODAL PROJECT, ALONG I-25 FROM BROADWAY AVE IN THE CITY AND COUNTY OF DENVER TO LINCOLN AVE IN DOUGLAS COUNTY, AND ALONG I-225 FROM ITS INTERCHANGE WITH I-25 TO PARKER ROAD IN AURORA, STATE OF COLORADO.

ORDER GRANTING APPLICATION

Mailed Date: May 18, 2001 

Adopted Date: May 16, 2001

I. BY THE COMMISSION:

A. Statement

1. On December 22, 2000, The Regional Transportation District (“RTD”) and the Colorado Department of Transportation (“CDOT”) filed this joint Application requesting a Commission Order authorizing the construction, operation and maintainance of grade-separated light rail crossings at the 29 locations listed in Exhibit A, in order to accommodate Light Rail Transit (“LRT”) as part of the I-25 and I-225 Southeast Corridor Multi-Modal Design-Build Project (“SEC”), within the City and County of Denver, Greenwood Village, the City of Aurora, the City of Centennial, the City of Lone Tree, Arapahoe County, and Douglas County, all in the State of Colorado.

2. On January 26, 2001, the Staff of the Commission filed its Entry of Appearance and Notice of Intervention.

3. The Commission gave notice of this application together with a copy of the application to all interested persons including the adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  This Notice was mailed on January 26, 2001. 

4. On February 5, 2001, CDOT filed its Entry of Appearance and Notice of Intervention.

5. The applicants, on February 15, 2001, submitted, as a late filed exhibit, a copy of the design criteria for the LRT rail-highway crossing portion of the SEC (Exhibit F).

6. On February 21, 2001, the City and County of Denver (“Denver”) filed its Entry of Appearance and Notice of Intervention.  By Decision R01-0217-I, mailed March 15, 2001, said petition to intervene was granted.

7. On February 26, 2001, the City of Centennial filed a petition to Intervene.  By Decision R01-0259-I, mailed March 16, 2001, said petition to intervene was granted.

8. On February 26, 2001, Hallmark Family Trust-Draper filed a request for leave to Intervene.

9. On March 5, 2001, RTD and CDOT filed a motion to vacate the hearing and to grant the matter on modified procedure without a public hearing.

10. By Decision R01-0258-I, mailed March 16, 2001, the petition to intervene, filed by Hallmark Family Trust-Draper was denied, and the motion to vacate the hearing and grant the matter on modified procedure filed by RTD and CDOT was granted.

11. The Commission has jurisdiction in this matter under § 40-4-106(2)(a) & (3)(a), C.R.S.

12. The Commission has reviewed the record in this matter and deems the application complete within the meaning of § 40-6-109.5, C.R.S.

13. The Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 24, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations ("CCR") 723-1, because the application is non-contested and unopposed and the applicant requested the matter be granted without a public hearing.

B. Findings of Fact

14. RTD was created pursuant to the authority conferred by Title 32, Article 9, C.R.S., 1973,  and is a political subdivision of the State of Colorado.  RTD was established to develop, operate, and maintain a mass transportation system for the District, which includes Boulder, Denver, and Jefferson counties, plus portions of Adams, Arapahoe, and Douglas counties. RTD has long-range plans to develop a complete regional LRT system.

15. CDOT is an administrative department of the State of Colorado, duly authorized to construct, operate, and maintain public highways in the State of Colorado, pursuant to §§24-1-126 and 43-2-102, CRS, et seq.
16. RTD and CDOT are planning to construct the SEC which generally consists of highway capacity, safety and operational improvements, together with the addition of LRT, along I-25, beginning at the Broadway interchange with I-25 within the City and County of Denver as the northwest terminus, continuing along I-25 to its interchange with Lincoln Avenue in Douglas County as the southeast terminus, and along I-225, from the interchange of I-225 and I-25 on the west, extending along I-225 to the Parker Road interchange with I-225 in Arapahoe County as the east terminus.  The specific SEC improvements include:

a. Transit.  Construction of 14.27 miles of double tracked LRT along the Westside of I-25, beginning at the existing Broadway Station and ending at Lincoln Avenue, in Douglas County, and the construction of 4.85 miles of double tracked LRT located in the median along I-225, from I-25 to the existing Nine Mile Park-n-Ride, for a total of 19.12 miles of double tracked LRT.  Construction will include 13 LRT stations and 12 Park’n Rides.  An LRT maintenance facility is also included at State Highway 85 and Yale, along RTD’s existing Southwest Corridor line.  The new LRT line will connect at its northern point with the current end-of-line for the Central Corridor (at the Broadway Station) and with the Southwest Corridor line, which was opened in July 2000.  All highway-rail crossings, at the locations described in Exhibit A, will be grade-separated light rail crossings; and

b. Highway.  Improving 16.55 miles of I-25 and I-225.  The highway improvements include one additional lane in each direction on I-25 from Logan to I-225; two additional lanes in each direction on I-25 from I-225 to C-470/E-470, and one additional lane in each direction on I-225 from DTC Boulevard to Parker Road; replacement of existing acceleration and deceleration lanes, and provision of new acceleration and deceleration lanes to fill in current gaps, and widened shoulders throughout where feasible; and, reconstruction of 8 interchanges and replacement of numerous bridges.

17. RTD and CDOT suggested certain procedues and requested that the Commission waive certain requirements of our Rules of Practice and Procedure, specifically:
a. Application Process

(1) RTD and CDOT now submit a general concept Application requesting Commission approval of specific LRT design criteria that RTD and CDOT propose to use to design and construct all of the SEC LRT crossings listed in Exhibit A.  Said specific LRT design criteria are described in Exhibit F.  (In accordance  with its applicable Rules of Practice and Procedure, the Commission gave notice of this general concept Application to adjacent property owners and other interested parties concerning all of the proposed LRT crossing locations described in Exhibit A.)  Upon Commission approval of this general concept Application and of the Exhibit F design criteria as approved by the Commission, RTD and CDOT will require - as part of the Design-Build Contract - that the selected Design-Build Contractor comply with the approved design criteria in its design and construction of all the SEC LRT crossings.
(2) When the Design-Build Contractor completes the final design for each specific LRT crossing described in Exhibit A, if that specific crossing is designed in compliance with the minimum Exhibit F criteria (or better) as approved under this general concept Application, RTD and CDOT will submit, as a late-filed exhibit, a site-specific plan, profile, and general layout drawings of the new structure for each such LRT crossing.  No separate Application or further public notice procedure will be required for each specific LRT crossing, as long as the specific crossings are designed in compliance with the minimum Exhibit F criteria (or better) as approved by the Commission as a result of this general concept Application.
(3) If the Design-Build Contractor’s completion of the final design of any specific LRT crossing does not comply with the minimum Exhibit F criteria (or better) as approved under this general concept Application, RTD and CDOT will submit to the Commission a site-specific Application requesting a variance from the approved design criteria for such non-compliant crossing, and the Commission will handle that variance Application in accordance with applicable Rules of Practice and Procedure.
b. Waivers

(1) Due to the length of Exhibit B (FEIS and ROD), Exhibit F (Design Criteria) and Exhibit G (RTD Light Rail Employee Rule Book), RTD and CDOT requested a waiver of the requirement of Rule 22(f), to the extent applicable, as to number of copies of Exhibits B, F and G to be filed with the Application. Specifically, RTD and CDOT request that only one copy each of Exhibit B and F be filed, and that such requirement be satisfied by the previous provision of one copy of each to the Commission.  RTD and CDOT request that only two copies of Exhibit G be filed.

(2) Finally, RTD and CDOT request a waiver of the requirement of Rule 22(d) that a pleading shall not be more than 30 pages in length, including attachments.  For cause, RTD and CDOT have referenced the unusual number of crossings involved in this application, and the length of the exhibits listed in the paragraph above. 

18. The purpose of this application is to obtain Commission approval of:

a. The design criteria established for the SEC, as set forth in Exhibit F,

b. The proposed LRT, highway-rail, grade-separated crossings at the 29 various locations listed in Exhibit A, within the City and County of Denver, Greenwood Village, the City of Aurora, the City of Centennial, the City of Lone Tree, Arapahoe County, and Douglas County, all in the State of Colorado.
19. RTD and CDOT will make a site-specific, late-filed submission for each such LRT crossing when the final design for each LRT crossing is completed according to the design criteria as approved herein.
20. Notice of the proposed construction of the LRT highway-rail grade separation structures has been given by the Commission to all interested parties, including adjacent property owners at each of the proposed locations.
21. No intervention was received in opposition to this application.  The application is non-contested and unopposed.
22. Pursuant to 42 USC 4332 (2) (c), 23 USC 128 (a), and 49 USC 303, on December 13, 1999, CDOT and RTD submitted a 2-Volume Final Environmental Impact Statement (“FEIS”) concerning the SEC. That FEIS was subsequently adopted by the Federal Highway Administration and the Federal Transit Administration.  On March 16, 2000, a Record Of Decision (“ROD”) concerning the FEIS was approved(Exhibit B).

23. The primary purpose of the SEC is to improve transit and motorist travel time and reliability, enhance safety, attract additional transit riders, replace aging infrastructure, and support rapidly growing residential and commercial areas along two transportation corridors (I-25 and I-225 to Parker Road), while causing the least disruption to neighboring residents and businesses.  The Southeast Corridor is the most heavily congested corridor on a daily basis in the State of Colorado.  It connects the two largest employment centers in the region, the Denver Central Business District (CBD), with approximately 112,000 employees in the mid 1990s, and the Southeast Business District, with approximately 120,000 employees in the mid 1990s.  (The Southeast Business District includes the Denver Technological Center [DTC], Greenwood Village, Inverness, Meridian and Greenwood Plaza business parks.)  With employment centers at both ends of the corridor, traffic congestion occurs in both directions during the morning and evening rush hours.  Traffic volumes in the Southeast Corridor continue to rise faster than increases in population and employment, and the length of the peak rush hours has grown over the years.  All of these factors combine to make the Southeast Corridor the highest volume, most congested corridor in the region.  The particular needs for the LRT elements of the SEC are further described in Chapter 1 of the FEIS (Exhibit B).

24. Transportation Studies.  For twenty years, the Southeast Corridor has been the focus of numerous corridor studies documenting the need for a major transportation investment, as summarized in Table 1-1 of Volume 1 of the FEIS.  The studies include the 1997 Southeast Corridor Major Investment Study (MIS), which recommended a light rail element, highway improvements to address safety and operation problems, improved pedestrian/bicycle facilities, and transportation management elements.  The MIS was one of three studies that were conducted simultaneously in the Denver metropolitan area, and recommendations from these studies were incorporated into the Metro Vision 2020 Regional Transportation Plan (Fiscally Constrained Element), which was adopted by the DRCOG Board of Directors in September 1998.  The SEC is consistent with that Plan.

25. Public Involvement.  There was an extensive and intensive public and agency involvement program during the EIS process for the SEC, as described in Chapter 8 of Volume I in the FEIS.  Regular coordination meetings were held with the municipalities that comprise the Southeast Corridor.  Since the signing of the ROD in March 2000, public and agency outreach has continued and will continue.

26. The SEC team will develop a comprehensive website that will include real time information and the ability for the public to create individual travel pages.  The SEC will continue to provide project information to educate the public on upcoming construction activities to minimize inconvenience to the public.

27. Intergovernmental Agreement.  On September 9, 1999, CDOT and RTD executed an Intergovernmental Agreement (“IGA”)(Exhibit C) for the purpose of cooperatively working together to finance and construct the Southeast Corridor Multi-Modal Project.  Under the IGA, CDOT and RTD will cooperate and enter into a single Design-Build Contract for the design and the construction by a single contractor of the SEC (both the highway and the LRT improvements), pursuant to the authority of CRS 43-1-1401 to 1409 and the Rules promulgated by CDOT.  Under the IGA, CDOT and RTD will respectively share the costs of the SEC, and CDOT and RTD will each own and maintain their respective highway and LRT elements constructed under the Design-Build Contract.

28. In 1999, the Legislature approved three bills which relate directly to the SEC:  House Bill 99-1325 (Transportation Revenue Anticipation Notes) referred to voters the issue of whether CDOT should be authorized to issue transportation revenue anticipation notes (“TRANS”) to fund transportation projects. In November 1999, the voters approved authorization for CDOT to issue TRANS. House Bill 99-1206 provides funding to complete 28 Strategic Transportation Projects, including the SEC; and House Bill 99-1324 (Design–Build/Best Value) authorizes CDOT to select a single contractor to design and construct transportation projects, including the SEC, on a Design-Build “best value” basis, rather than using traditional public contracting methods.

29. Design-Build Contract Process.  Sections 43-1-1401, et seq., C.R.S.  authorizes CDOT to use a Design-Build Contract process for the SEC.  In adopting those sections, the General Assembly declared that a Design-Build Contract process was needed by CDOT for certain reasons, including to provide a savings of time, cost, and administrative burden; improved quality expectations as to the schedule, budget, and end product; and risk management savings due to lack of duplication of expenses and improved coordination of efforts.  Unlike traditional transportation project contracting, wherein the design is completed by one contractor before the construction is started by a separate contractor, the nature of the Design-Build Contract process requires that the bulk (70%) of the design and all of the construction for the SEC will be performed (in general, concurrently) by the same Design-Build Contractor, and when the Design-Build Contractor determines appropriate.  RTD and CDOT currently have available for the SEC a 30% design, including for the proposed LRT crossings listed in Exhibit A.  RTD and CDOT issued a Request For Proposals (“RFP”) to select a Design-Build Contractor. Since that Design-Build Contractor has not yet been selected, the final design for the SEC, including final design for the LRT crossings, is not now completed or available.  The final design of the LRT crossings for the SEC will only become available as, and when, the selected Design-Build Contractor develops and completes that design in conjunction with its performance of the construction of the SEC.
30. Exhibit F is RTD’s “Design Criteria” for the design of the grade separated structures which will be provided to the design/build contractor. As each grade separation structure is designed meeting the design criteria, RTD and CDOT will file the plans with the Commission as a late filed exhibit. If the design/build contractor designs an individual structure that deviates from the design criteria, RTD and CDOT will file a new application with the Commission requesting a variance from the design criteria for that particular structure.
31. Maintenance of the new rail-highway grade separation structures will be the responsibility of RTD and CDOT in accordance with the IGA by and between RTD and CDOT dated September 9, 1999. Under the terms of this Agreement: 

a. RTD will own and maintain all of the LRT bridges and track work including superstructure, substructure and communications and signal facilities.

b. CDOT will own and maintain all of the I-25 and I-225 roadway structures over the LRT tracks and facilities.

32. All exhibits, specifications, and plans are complete, accurate, and meet Commission requirements.

33. The public safety, convenience, and necessity require, and will be served by, the granting of this application.

C. Conclusions On Findings Of Fact

34. The Commission has jurisdiction in this matter under § 40-4-106(2)(a) & (3)(a), C.R.S.

35. No intervention was received in opposition to this application.  The application is non-contested and unopposed.

36. The Commission will determine this matter on the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 24, Commission Rules of Practice and Procedure, 4 CCR 723-l.

37. The public safety, convenience, and necessity require, and will be served by, the granting of this application.

II. ORDER:

A. The Commission Orders That:

38. The waivers sought by the Regional Transportation District and the Colorado Department of Transportation are granted.
39. The Regional Transportation District and the Colorado Department of Transportation are authorized and directed to construct, operate and maintain grade-separated light rail crossings at the 29 locations listed in Exhibit A, in order to accommodate Light Rail Transit as part of the I-25 and I-225 Southeast Corridor Multi-Modal Design-Build Project, within the City and County of Denver, Greenwood Village, the City of Aurora, the City of Centennial, the City of Lone Tree, Arapahoe County, and Douglas County, all in the State of Colorado.
40. The design of each of the grade separation structures shall conform to the Design Criteria contained in Exhibit F which is hereby approved and adopted.  Any variance to the Design Criteria adopted herein shall be requested by the Regional Transportation District and the Colorado Department of Transportation by separate Application to the Commission. 
41. The Regional Transportation District and the Colorado Department of Transportation shall submit to the Commission, as late-filed exhibits, three copies of the final site-specific plan, profile, and general layout drawings for each separation structure as said final design drawings become available.

42. All work done shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved.

43. The construction approved in Ordering Paragraph No. 1 above and the operation and maintenance thereof shall be in accordance with the Intergovernmental Agreement dated September 9, 1999, by and between the Colorado Department of Transportation and the Regional Transportation District.

44. The Commission retains jurisdiction to make further orders as required in this matter.

45. This Order is effective immediately on its Mailed Date.

B. ADOPTED IN OPEN MEETING May 16, 2001.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________



JIM DYER
________________________________

Commissioners
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Bruce N. Smith
Director
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