Decision No. C01-482

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99T-463
IN THE MATTER OF THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT BETWEEN U S WEST COMMUNICATIONS, INC. AND NEW EDGE NETWORK, INC. DBA NEW EDGE NETWORKS

INTERIM ORDER
Mailed Date:  May 9, 2001

Adopted Date:  April 13, 2001

I.
By the commission

Statement

1. This matter comes before the Commission on the joint motion of Qwest Corporation, formerly known as U S WEST Communications, Inc. (“Qwest”), and New Edge Network, Inc., doing business as New Edge Networks for approval of the fifth amendment to their original Interconnection Agreement (“Agreement”).  The Agreement was approved by the Commission in Decision No. C00-270 issued March 16, 2000.  

2. The parties filed this amendment on February 16, 2001, agreeing to replace the interim line sharing agreement from April 2000, and replace the previous line sharing amendment, Amendment No. 2 to the Agreement, with this fifth amendment.  

3. Part 47 U.S.C. § 251 et seq., of the Telecommunications Act of 1996 (“Act”) requires that the Commission review and approve or reject interconnection agreements involving incumbent local exchange carriers like Qwest.  To comply with the Act, rates in negotiated agreements must be just and reasonable, nondiscriminatory, and based on the cost of providing the interconnection or network element.  § 47 U.S.C. 252(e).  

4. Although the rates, terms, and conditions of the amendment generally comport to the requirements the Commission deems appropriate in making its determination to grant an amendment to an interconnection agreement, we have reservations concerning language found under § 2.10 entitled “Effectiveness of Rates.”  Subsection 2.10.1 provides as follows:

The Parties agree that the rates established in this Amendment will remain in effect without modification until such time as the Underlying Agreement is replaced or terminates unless:  (i) both Qwest and CLEC agree in writing to different rates; or (ii) Qwest voluntarily agrees to different rates with another telecommunications carrier and CLEC decided to adopt those rates.  Among other things, this means that CLEC cannot adopt rates established by the Commission, a court or another governmental agency or body to the extent those rates differ from the rates established in this Amendment (emphasis added).

5. This section raises concerns that the parties are contracting around the pick and choose provisions of § 252(i) of the Act the rates and terms currently at issue before the Commission in Docket No. 99A-577T and in the Statement of Generally Accepted Terms and Conditions Docket No. 97I-198T.  Section 252(i) of the Act, 47 U.S.C. § 252(i) states that:

[a] local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.

The Commission has consistently held that by virtue of § 252(i), a competitive local exchange carrier (“CLEC”) may pick and chose the rates and terms favorable to it upon final resolution of generic rate and term dockets such as Docket Nos. 99A-577T and 97I-198T.  

6. The language contained in § 2.10.1 also conflicts with other provisions of the amendment.  For example, § 26 of the amendment states:

All interim prices will be subject to true up based on either mutually agreed to permanent pricing established in a line sharing cost proceeding conducted by state public utility commissions.  In the event interim prices are established by state public utility commissions before permanent prices are established, either through arbitration or some other mechanism, the interim prices established in this Agreement will be changed to reflect the interim prices mandated by the state public utility commissions; however, no true up will be performed until mutually agreed to permanent prices are established or permanent prices are established by state public utility commissions.

Although § 26 allows prices to be modified based on mutually agreed to permanent pricing or permanent pricing established by the Commission, it appears that the language of this section conflicts with § 2.10.1, that prohibits a CLEC from adopting any other rates established by the Commission.  

7. Section 2.10.1 also conflicts with § 34 of the amendment which holds in part that:

“[d]uring the term of this Agreement, if ILEC either (a) enters into an agreement with any Party that modifies the rates, terms and conditions of this Agreement as applied to that Party, or (b) enters into any other agreement for line sharing with any party containing rates, terms, and conditions different from those in this Agreement, ILEC will make such modified or different rates, terms, and conditions available to any interested Party.

To the extent the language of §§ 26 and 34 conflict with § 2.10.1, it would appear that the Agreement is also ambiguous and therefore voidable.  

8. We have determined previously in Decision No. C01-346 in Docket No. 00T-073 that the restrictive language in § 2.10.1 of the amendment is void as against public policy, notwithstanding the fact that the remainder of the amendment is acceptable.  

9. Because of the public policy concerns and apparent contradtictions in this amendment, the parties shall comment on the sections in question, discussing both the rationale and legal basis for the sections in question.

II.
order

B. The Commission Orders That:

1. Qwest Corporation, formerly known as U S WEST Communications, Inc., and New Edge Network, Inc., doing business as New Edge Networks are hereby ordered to provide comment on the rationale for incorporating § 2.10.1 into the amendment to their Interconnection Agreement.  

2. This Decision is effective on its Mailed Date.

C. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
April 13, 2001.
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