Decision No. C01-480

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99S-609G

THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY PUBLIC SERVICE COMPANY OF COLORADO WITH ADVICE NO. 558-GAS.

DECISION

Mailed Date:  May 9, 2001

Adopted Date:  April 13, 2001

I.
BY THE COMMISSION

Statement

1. This matter comes before the Commission to resolve a disagreement about the implementation of the stipulation and agreement that originally settled this docket.  We reopened this docket for the limited purpose of settling the dispute.  

2. On December 1, 1999, Public Service Company of Colorado (“Public Service”) filed Advice Letter No. 558-Gas to establish new base rates and charges for natural gas sales and transportation services, and to eliminate existing General Rate Schedule Adjustment riders.  On December 23, 1999, the Commission suspended the effective date of the tariffs for 120 days until April 30, 2000.  Decision No. C99‑1385.  Through Decision No. C00-413, dated April 25, 2000, the Commission suspended the effective date of the tariffs for an additional 90 days, up to, and including, July 29, 2000.  

3. The Colorado Office of Consumer Counsel (“OCC”) and Staff of the Public Utilities Commission (“Staff”) each intervened as a matter of right.  Conoco, Inc.; HS Energy Services, Inc. (“HS Energy”); KN Energy; Western Natural Gas, LLC; the Colorado Business Alliance for Cooperative Utility Practices; Multiple Intervenors;
 and the Colorado Energy Assistance Foundation, Catholic Charities, and Carol Castle filed petitions to intervene.  The Commission granted all petitions to intervene and set a May 1 through 5, 2000, evidentiary hearing.

4. On May 2, 2000, all parties, with the exception of HS Energy, jointly filed a Stipulation and Agreement In Resolution of Proceeding (“Agreement”).  HS Energy did not join the Agreement, but did not oppose its approval.  On May 4, 2000, the Commission heard evidence in support of the Agreement.  

5. On May 24, 2000, the Commission approved the Agreement, with slight modifications.  On July 10, 2000, the parties jointly filed a Supplemental Stipulation Amending Stipulation and Agreement in Resolution of Proceeding (“Supplement”).  The Supplement amended the Agreement “by updating the rates calculated [in the Agreement] and delaying the effective date of those rates by three days.”  HS Services again did not participate in the Supplement.  On July 12, 2000, the Commission reviewed and approved the Supplement, and directed that the written order be consolidated with the Order approving the original Agreement.  

6. On November 11, 2000, Public Service filed a motion to reopen the docket for the limited purpose of resolving the allocation of gas balancing costs in gas cost adjustments (“GCAs”).  The parties disagreed about the appropriate allocation method for calculating the gas balancing charges applicable under the gas transportation Rate Schedules TF and TI in Public Service’s GCA tariff.  The Commission granted the motion and asked for comments from the parties as to procedures for resolving the dispute.  Decision No. C00-1276.

7. The Commission set a briefing schedule for statements of position from the parties.  The OCC, Staff, Public Service, and the Multiple Intervenors responded.  All four filed opening statements and responses.  Generally, the Staff and the OCC argued that the allocation should be based 100 percent on commodity determinants (“100% allocation”).  Public Service and the Multiple intervenors argued that the allocation should be based 50 percent on commodity and 50 percent on demand determinants (“50% allocation”).  Both positions relied on the language of the original Agreement, as amended, adopted by the Commission.  

8. At the heart of the argument is paragraph 1.3 of the Agreement:

The settlement rates reflect the removal of all gas costs, including upstream transportation and storage costs, and inclusion of these gas costs in the current GCA rates.  These gas costs shall be included by the Company for recovery in future GCA filings.  In its GCA filings, the Company will continue to allocate fixed costs on the basis of the Atlantic Seaboard method. 

(emphasis added).  All parties agree that the Atlantic Seaboard method would be a 50% allocation on the basis of commodity and 50 percent demand determinants.  However, the picture is complicated by the actions of the parties, the attachments incorporated into the Agreement, and the context of the settlement. 

9. The compliance filing made by Public Service on approximately August 1, 2000, to implement the Agreement used a 100% allocation.  The attachments to the Agreement showing the actual tariff figures and calculations resulting from the agreed tariffs used a 100% allocation, and the Agreement specifically incorporated the attachments as part of the Agreement.  However, in the years leading up to the filing of the subject advice letter, Public Service used a 50% allocation.  But, the advice letter and accompanying tariff sheets leading to this docket proposed a 100% allocation.

10. In Public Service’s September, 2000, GCA filing, it changed the allocation from the 100% allocation to 50 percent.  At that point the disagreement over the intent and meaning of the Agreement came to the fore.   The parties agreed to submit the issue to the Commission through reopening this docket.

11. We start with the Agreement.  By its own terms, the Agreement incorporates the attachments.  The incorporation places Paragraph 1.3 and the attachments on equal footing; neither is superior to the other, and neither can be dispositive of the issue.  We find that these contradictory parts of the Agreement create an ambiguity.  Because there is confusion, we must look outside the four corners of the document for objective indicia of the parties’ intent at the time they executed their Agreement.  

12. There are significant indicia that the attachments should control.  As in past cases before the Commission, the results here were end-point driven.  That is, the parties determined, at least roughly, where they wished to end, and adjusted other figures accordingly.  Nowhere is this more evident than the creation and use of the Settlement Allocation Method (“SAM”) for use in this docket to obtain their chosen objectives.

13. While SAM is perhaps one of the more obvious expressions of this end-point concern, it is not unusual.  Historically, cases such as this docket have been end-point driven.  Witnesses in these cases testify about numbers and their effects on the interests of the parties.  Sometimes these numbers derive from allocation methods, but often the allocation methods only provide starting points for discussion or settlement. 

14. We note that there was no objection to the 100% allocation filing.   When Public Service filed the advice letter initiating this docket, it proposed the 100% allocation method.  No party objected to that allocation or submitted testimony concerning that allocation.  That would lead one to believe that the allocation would go into effect as filed.  It supports reliance on the attachments.  

15. The Staff and the OCC also point to the initial filing by Public Service.  Public Service’s compliance filing in this matter used the 100% allocation.  That was the filing closest in time to the negotiations and the filing made to implement the negotiations.  The inference is that because it was closer in time it more accurately reflects the intentions of the parties.  

16. The final argument favoring the attachments is the changes the 50% allocation would create in the attachments.  Adopting the 50% allocation would change not just one column in the attachments, but a number of other factors.  Prices for more than one sector of the transportation class would change from the original filing.  The change to a 50% allocation factor would change more than one negotiated rate.

17. There is some argument for the 50% allocation.  The strongest argument is, of course, the language of Paragraph 1.3.  It specifies the Atlantic-Seaboard method and talks about “continuing.”  Both factors argue for the 50% allocation.  However, as discussed above, they are not the unequivocal indicators that Public Service argues.  On balance, we find that the indicia favor the 100% allocation method and the attachments to the Agreement shall control.  

18. The Multiple Intervenors ask that the Commission adopt either a Straight Fixed-Variable allocation method or the SAM if it finds the Settlement to be ambiguous.  There is no support for either of those alternative methods, and neither will be adopted.  

II.
ORDER

A. The Commission Orders That:

19. On a going forward basis, the Stipulation and Agreement in Resolution of Proceeding, as amended and adopted by the Commission, shall be interpreted to require that Public Service Company of Colorado allocate the gas balancing costs in gas cost adjustments on the basis of 0 percent demand, 100 percent commodity in accordance with the above discussion and the attachments to the Stipulation and Agreement in Resolution of Proceeding.  

20. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
April 13, 2001.
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�  At the time Multiple Intervenors filed its petition, the group was comprised of Anheuser Busch Co., Duke Energy Field Services, Inc., Holnam, Inc., and Lockheed Martin.
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