Decision No. C01-351

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-592CP

in the matter of the application of fotgir, inc., 17427 e. belleview place, aurora, co 80015, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire in taxi service.

decision denying exceptions

Mailed Date:  April 19, 2001

Adopted Date:  March 28, 2001

I.
by the commission

Statement

1. This matter is before the Commission for consideration of exceptions to Decision No. R01-166 filed by petitioner Fotgir, Inc. (“Fotgir”), on March 7, 2001.  Intervenors Boulder Express, LLC and Ramblin’ Express, Inc. (collectively “Boulder Express”), jointly responded, as did Denver Taxi, LLC and Boulder Taxi, LLC (collectively ”Denver Taxi”).  Intervenors Home James Transportation Services (“Home James”) and Metro Taxi, Inc. (“Metro Taxi”), also responded.  Metro Taxi and Boulder Taxi, LLC incorporated motions to strike the exceptions because they are not signed by an attorney.  Metro Taxi also renewed a motion to dismiss because Fotgir was not represented at hearing by an attorney.

2. On October 18, 2000, Fotgir applied for authority to provide taxi service between all points in Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson Counties, and from points in Denver County to all points in Colorado.  Interventions were filed by Earth Cab, LLC, Boulder Express, Nemarda Corporation, Home James, Metro Taxi, and Denver Taxi.  A hearing was held before an Administrative Law Judge (“ALJ”) on January 25, 2001.  On February 20, 2001, the ALJ issued his Recommended Decision No. R01-166 denying the application.

3. The ALJ found that there was no showing of public need for the services.  Six witnesses testified on behalf of Fotgir.  Only two testified about personal needs or experiences.  The ALJ reasoned that he had only two individuals asking for the service from an area including over one million people, and that was insufficient to prove public need.

4. Fotgir filed exceptions disputing factual as well as legal findings.  Fotgir failed to file a transcript.  Fotgir argued that all six witnesses provided relevant evidence cumulating to show public need.  Fotgir also argued the weight and import of two documents.  One document was census information about the increases in population for the metro area counties, and the second was a news article quoting the Governor on the need for alternative transportation.  Finally, Fotgir argued that the standard in a 1995 taxi case was simply a showing of some need for Denver to obtain an authority for the metropolitan area counties.

5. All intervenors respond that Fotgir may not question factual findings without having filed a transcript, and that the ALJ's findings do not establish a public need.  Denver Taxi and Metro Taxi go further.  Each moves to strike the exceptions because Fotgir was not represented by an attorney at hearing or for the exceptions.  § 13-1-127(2), C.R.S.  They argue that the representative, Girma Molalegne (“Molalegne”), is not and was not authorized to represent the corporation.  Finally, they argue that even if authorization exists or existed, the matter was one in excess of $10,000.  Id.  In support of its argument, Denver Taxi argues that a certificate of public convenience and necessity (“CPCN”) to provide taxi service is worth more than $10,000.  Neither party argues that Fotgir is not a close corporation.

6. Only Denver Taxi and Metro Taxi address the documents issue raised by Fotgir.  They argue that the documents were not evidence.  Denver Taxi argues that the ALJ denied admission of one, and the second was never tendered.  Both argue that the documents were irrelevant. A review of the record shows no admitted documents as identified by Fotgir.

7. Only Metro Taxi addresses Fotgir’s argument that need in Denver sufficed for the entire Denver metropolitan area in a 1995 case.  Metro Taxi argues that Fotgir’s characterization of the evidence is incorrect, and that, in fact, many witnesses testified about needs in all the counties, but that the case was a consolidation of many cases with the ALJ accepting the testimony from each witness for all applicants.  Thus, while one applicant may have had only one witness giving testimony about Denver, it gained the benefits of others’ witnesses addressing the surrounding counties.

8. Having reviewed the record and arguments, we will deny the exceptions.

II.
discussion

B. If a party wishes to amend, modify, annul, or reverse basic findings of fact, a transcript of the proceedings must be filed.  § 40-6-113(4), C.R.S.  Without a record, the ALJ’s basic findings of fact are conclusively presumed to be complete and accurate.  Id.  No party filed a transcript.  Therefore, the Commission relies upon the findings of the ALJ.

Generally, a corporation or other business entity appearing before the Commission must be represented by counsel.  Commission’s Rules of Practice & Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1-21; see Colorado Rule of Civil 

Procedure 221.1.  The General Assembly has created an exception, § 13-1-127(2), C.R.S.:

 
(2)
Except as otherwise provided in section 13-6-407, a closely held entity may be represented before any court of record or any administrative agency by an officer of such closely held entity if:

 

(a)
The amount at issue in the controversy or matter before the court or agency does not exceed ten thousand dollars, exclusive of costs, interest, or statutory penalties, on and after January 1, 1991; and

 

(b)
The officer provides the court or agency, at or prior to the trial or hearing, with evidence satisfactory to the court or agency of the authority of the officer to appear on behalf of the closely held entity in all matters within the jurisdictional limits set forth in this section.

See also 4 CCR 723-1-21.  The statute and the Commission’s rules allow an officer of a closely held entity to represent the entity before the Commission if the amount in controversy is less than $10,000.

C. The ALJ found that Molalegne was the president of Fotgir acting on behalf of the corporation.  With no transcript, we rely on the findings of the ALJ, and infer that the ALJ meant the president was legitimately acting on behalf of the corporation.

D. Denver Taxi and Metro Taxi next argue that the amount in controversy exceeded $10,000.  Metro Taxi asserts that “the increase [sic] in revenues from the service to be offered would exceed $10,000.00.”  Denver Taxi relies on a previous Commission decision wherein a transportation authority was found to be worth more than $10,000.  The arguments fail.

E. Metro Taxi provides no evidence or argument in support of its assertion of value, and there is nothing in the record to support the argument.  Denver Taxi relies upon a previous Commission decision, Decision No. C00-982.  In that case, there was substantial evidence of value for a CPCN to provide call-and-demand limousine service, not taxi service, and the applicant was able to estimate the number of trips at a specific rate. The applicant also filed the record showing all the evidence of value.  Here there is no evidence of value.  The motions to strike the exceptions will be denied.

F. Fotgir argues that the record factually supports its request for authority.  The only factual findings before us are those of the ALJ. The ALJ found that only two of the six witnesses provide public support for the application.  The other witnesses testified criticizing the incumbent taxi providers.  Given the record before us, we agree with the ALJ

G. The ALJ notes that the standard is whether there is public support for the application, whether it is required by public necessity and convenience.  Section 40-10-105, C.R.S.; Morey v. Public Utilities Commission, 629 P.2d 1061 1066 (Colo. 1981).  Here, we have one Denver resident and one Aurora resident testifying that they would use the service occasionally, if it were available.  The ALJ discounts the remaining witnesses, saying that they do not speak from personal experience, concluding that there are only two witnesses providing relevant information.

H. There is little public support before us.  Two people say that they would use the service in emergency situations.  Two more say that they have been involved in situations were others did not get timely service. A fifth describes problems with taxi service at a downtown hotel  Finally, a Staff member discusses what sounds like isolated complaints against the incumbent providers.

I. The evidence must show support by the general public for the services.  Morey v. Public Utilities Commission, 629 P.2d 1061, 1066 (Colo. 1981).  That a few individuals known to the applicant want its services is not sufficient.  Id.; see Town of Montague v. U.S., 306 F.Supp. 1227 (D.C. Mass. 1967). The record before us does not support a finding of public need and convenience.

J. The applicant next argues that the ALJ did not accord proper weight to a news article and a document regarding growing population in the state.  The documents are not part of the record, and we cannot consider them. 

K. Finally, Fotgir argues that the standards were different in the 1995 action.  Metro Taxi responds that Fotgir has misstated the facts of the 1995 case.  More importantly, what may or may not have happened in the 1995 action is not before us.  We must decide this matter on this record in accordance with the proper statutory standard.  The 1995 case is not relevant to our decision here.

L. For all the above reasons, the exceptions of Fotgir will be denied.

III.
order

M. The Commission Orders That:

1. Fotgir, Inc.’s exceptions to Decision No. R01-166 are denied.

2. The motion to strike jointly filed by Boulder Express, LLC and Ramblin’ Express, Inc., is denied.

3. Metro Taxi, Inc.’s motion to strike is denied.

4. Metro Taxi, Inc.’s motion to dismiss is denied.

5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.
6. This Decision is effective on its Mailed Date.

N. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
March 28, 2001.
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