Decision No. C01-346

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00T-073

RE:  THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT BETWEEN U S WEST COMMUNICATIONS, INC. AND MULTIBAND COMMUNICATIONS, INC.

DECISION GRANTING IN PART JOINT MOTION FOR FIRST AND SECOND AMENDMENTS TO THE INTERCONNECTION AGREEMENT

Mailed Date:  April 10, 2001

Adopted Date:  February 28, 2001
I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission on the joint motion of Qwest Corporation, formerly known as U S WEST Communications, Inc. ("Qwest"), and  Multiband Communications, Inc. (“Multiband”), for approval of the first and second amendments to their original Interconnection Agreement (“Agreement”).  The Agreement was approved by the Commission in Decision No. C00-270 issued March 16, 2000.  

2. The parties filed these amendments on February 16, 2001 and have agreed to further amend the interconnection agreement to replace the initial line sharing agreement entered into between the parties, with the line sharing provisions and interim pricing set forth in the first Amendment.  The parties additionally agreed to further amend their agreement to replace interim line sharing provisions set forth in the first Amendment with the line sharing provisions and permanent pricing set forth in the second Amendment.

3. As part of the Amendments, the parties agree that all interim prices will be subject to true up based on either mutually agreed to permanent pricing or permanent pricing established in a line sharing cost proceeding.  No true up will be performed until mutually agreed to permanent prices are established or permanent prices are established by the Commission.

4. The rates established in the second Amendment are “mutually agreed to permanent prices,” as that term is used in § 26 of the Interim Line Sharing Agreement dated April 24, 2000.  The parties agree to true up all charges assessed Multiband by Qwest for line sharing under the Interim Line Sharing Agreement to the rates established in the second Amendment.

5. The Commission will approve the application in its entirety with the exception of § 2.10.1 of Attachment 1 to the second Amendment.  That section, entitled “Effectiveness of Rates,” provides as follows:

[T]he Parties agree that the rates established in this Amendment will remain in effect without modification until such time as the Underlying Agreement is replaced or terminates unless:  (i) both Qwest and CLEC agree in writing to different rates; or (ii) Qwest voluntarily agrees to different rates with another telecommunications carrier and CLEC decides to adopt those rates.  Among other things, this means that CLEC cannot adopt rates established by the Commission, a court or another governmental agency or body to the extent those rates differ from the rates established in this Amendment.

We find this provision to be anti-competitive in that Multiband could be subjected to unfavorable terms and rates than other competitive local exchange carriers subsequent to the conclusion of the 99A-577T docket and statement of generally available terms and conditions (“SGAT”) Docket No. 97I-198T.  We have not approved this type of provision in the past and we decline to do so today.

6. Although the Commission has not previously approved the amended interim and final line sharing rates proposed here, they are at issue in Docket No. 99A-577T.  The terms and conditions of the agreement are all matters addressed in the SGAT Docket No. 97I-198T.  Upon completion of the 97I-198T and 99A-577T dockets, Multiband may pick and choose the rates and terms from those dockets favorable to it by virtue of § 252(i) of the Telecommunications Act of 1996 (“Act”), 47 U.S.C. § 252(i) which states that: 

[a] local exchange carrier shall make available any interconnection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.

7. Section 47 U.S.C. § 251 et seq., of the Act requires that the Commission review and approve or reject interconnection agreements involving incumbent local exchange carriers like Qwest.  To comply with the Act, rates in negotiated agreements must be just and reasonable, nondiscriminatory, and based on the cost of providing the interconnection or network element.  § 47 U.S.C. 252(e).  In reviewing agreements (or portions thereof) the Commission, generally, is guided by § 47 U.S.C. 252(e)(2) requiring that interconnection agreements not discriminate against non-parties and be consistent with the public convenience and necessity.  

8. The Commission has not previously approved all of the amended rates and conditions proposed here.  However, we find it consistent with the terms of the agreement, the directives of the Act, and the spirit of our own interconnection agreement rules to approve the present amended rates subject to our own rules and general ratemaking proceedings.  

II. ORDER

B. The Commission Orders That:

1. The joint motion of Qwest Corporation, formerly known as U S WEST Communications, Inc., and Multiband Communications, Inc., to amend their Interconnection Agreement is granted in part and denied in part.  

2. The first Amendment to the Interconnection Agreement is granted in whole.

3. The second Amendment to the Interconnection Agreement is granted with the exception of § 2.10.1.

4. This Order is effective on its Mailed Date.  

C. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
 
February 28, 2001. 

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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