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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-415G

in the matter of the application of k n gas gathering, inc. and public service company of COLORADO for authorization to transfer certain NATURAL gas pipeline assets by sale and to provide service to specific customers by contract without reference to tariffs.

initial commission decision

Mailed Date:  January 12, 2001

Adopted Date:  December 20, 2000

I. BY THE COMMISSION:

A. Statement

1. K N Gas Gathering, Inc. (“KNGG”), and Public Service Company of Colorado (“Public Service”) filed on July 25, 2000, this application.  KNGG seeks authority to transfer by sale to Public Service certain natural gas pipeline and appurtenant facilities known as the Golden Pipeline and the NARCO Pipeline.  In addition, Public Service seeks an order authorizing it to provide natural gas transportation services to three existing customers from the facilities by contract without reference to Public Service’s tariffs on file with the Commission.

2. On July 28, 2000, the Commission gave notice of the application, allowing five days to intervene.  CoorsTek, Inc. (“CoorsTek”); Coors Energy Company (“Coors Energy”); and the Staff of the Public Utilities Commission filed timely interventions.  Trigen-Nations Energy Company, L.L.L.P., (“Trigen”) filed an untimely intervention which was granted by Decision No. R00-876-I, August 16, 2000.

3. A hearing was set for September 5, 2000.  However, that hearing was vacated at the request of the parties to allow for settlement negotiations to continue.  The matter did not settle at that time, however, so the matter came to be heard on October 26, 2000, and November 2, 2000, in a Commission hearing room in Denver, Colorado.  During the course of the hearing Exhibits 1 through 24 were identified and offered.  Exhibits 1 through 18, 20, and 22 through 24 were admitted.  Exhibit 19 was rejected and Exhibit 21 was withdrawn.

4. At the conclusion of the hearing the parties were authorized to file closing statements of position no later than November 17, 2000.  As the deadline for the closing statements of position approached, the parties notified the assigned Administrative Law Judge (“ALJ”) that negotiations were continuing and sought an extension of time to continue to negotiate rather than to file closing statements of position.  The ALJ granted several extensions of time and ultimately a Stipulation and Agreement in Resolution of Proceeding (“Stipulation”) was filed on December 5, 2000.  A hearing on the Stipulation was held by the ALJ on December 8, 2000.

5. The Commission found in Decision No. C00-1338 that due and timely execution of the Commission’s functions in this case require the entry of an initial Commission decision.  Therefore this initial Commission decision is entered.

6. For the reasons discussed below, we will approve the Stipulation with modification.  We find that the transfer of the Golden and NARCO Pipelines to Public Service is in the public interest.  We will also approve the request that Public Service be permitted to provide gas transportation service to Coors Energy, CoorsTEk, and Trigen at those rates and those terms and conditions specified in the existing KNGG contracts with those customers.  However, we will direct that Public Service, for ratemaking purposes,
 treat the Golden Pipeline
 facilities as a stand-alone, separate system (from its existing natural gas system).  In addition, while Public Service may provide service to Coors Energy, CoorsTek, and Trigen under contract, we will also modify the Stipulation to require that it file tariffs reflecting the specific rates and the general terms and conditions under which service is provided to those customers.

B. Findings of Fact

7. The Golden Pipeline is a 28-mile long, mostly 12-inch diameter pipeline extending from Erie, Colorado to Golden and Wheat Ridge, Colorado, where it delivers natural gas to Coors Energy, CoorsTek, and Trigen (“Customers”).  The Customers and some of their predecessors-in-interest received unregulated service from these facilities for more than 20 years.  The predecessor-in-interest of Coors Energy constructed the Golden Pipeline in 1974 as a private, unregulated facility to serve its own load.  Under this ownership, Coors Energy and its predecessor-in-interest provided service to its former subsidiary, now known as CoorsTek.  Coors Energy subsequently sold the Golden Pipeline to Trigen.  Trigen acquired the Golden Pipeline to serve its own load as well as to continue service to Coors Energy and CoorsTek.  In 1999, KNGG acquired the Golden Pipeline and continued to provide service to the Customers.  The Customers receive gas transportation service pursuant to long- term contracts between themselves and KNGG.

8. After execution of the contracts, the Commission determined that the Golden Pipeline was a public utility facility in two separate proceedings:  Public Service Company of Colorado v. Trigen-Nations Energy Company, L.L.L.P., Docket No. 97F-241G; and Re:  Investigation of K N Gas Gathering, Inc., Docket No. 98C-414G.  KNGG and Trigen have appealed the Commission’s decisions to the district courts.  While those matters are pending, there has been no decision by a court of competent jurisdiction staying, modifying, or reversing the Commission’s findings and conclusions.

9. The NARCO Pipeline consists of approximately 33 miles of various diameter pipelines connecting the Golden Pipeline at the Erie interconnect to the tailgate of the North American Resources Company’s Fort Lupton Gas Processing Plant.

10. KNGG requests an order authorizing KNGG to sell the Golden Pipeline and its upstream pipeline extension, the NARCO Pipeline, to Public Service for $1.75 million.  In addition, Public Service requests that it be authorized to provide gas transportation service to the Customers in accordance with the terms of the contracts between the Customers and KNGG without reference to Public Service’s gas tariffs.  Public Service requested this authorization pursuant to § 40-3-104.3, C.R.S., 4 Code of Colorado Regulations 723-10, or “such other applicable authority deemed appropriate by the Commission.”

11. Public Service also requested the Commission approve Public Service’s integration of the Golden Pipeline and NARCO Pipeline facilities as part of its overall system operations and declare, for purposes of future rate treatment, that the service provided over such facilities not be treated differently from other discounted gas transportation service agreements.  Public Service also requested that the Commission approve the $1.75 million purchase price as the original cost for accounting purposes under the uniform system of accounts.

12. The contracts between the Customers and KNGG give customers a right to exercise reasonable approval over a contemplated assignment of the contract.  KNGG and Public Service allege that the Customers will not consent to any assignment of the contracts unless the rates, terms of the conditions of the contracts, including the length of the contracts, are maintained.  KNGG seeks to transfer its obligations under the contracts, as well as the pipelines.  KNGG and Public Service further allege that without the Customers’ consent the transfer of the pipeline will not occur.

13. Both the Golden Pipeline and the NARCO Pipeline are in good physical condition.  In 1997 and 1998, KNGG switched the NARCO Pipeline from wet service to dry service, upgrading the entire pipeline and cleaning out any collected hydrocarbons.  A pressure test confirmed the strength and integrity of the pipeline, and established a maximum allowable operating pressure for the facilities.  The Golden Pipeline was checked in 1999 with a “smart pig.”  A smart pig is an electronic device that runs through the interior of the pipeline checking for anomalies in the thickness of the pipeline wall.  The results of the smart pig analysis indicate little or no degradation of the Golden Pipeline.  With proper maintenance and cathodic protection, these pipelines have a life expectancy of 60 to 70 years.

14. The NARCO Pipeline would benefit the Public Service system.  Public Service could forego establishing a line to serve the Tri-Town area, saving a capital cost of $540,000.  Should the Leyden gas storage facility be shut down, Public Service will need additional capacity and balancing capability in the area of the NARCO Pipeline.  Portions of the NARCO Pipeline will be converted to intermediate pressure and used as an additional distribution line.  There is potential to serve a new electric generating facility to be located at Barr Lake.  Obtaining the NARCO facilities could save $750,000 in future capital expenditures.  Public Service has also received an indication that another party is interested in buying a three-mile section of the NARCO Pipeline.  If sold, the sale price could equal $800,000.

15. The Golden Pipeline benefits include the ability to serve the Vauxmont site for future gas-fired electricity generation.  The Golden Pipeline has excess capacity to serve both the existing customers under the contracts and a gas-fired generation facility at Vauxmont.

16. The contract revenues vary with the amount of gas transported.  The transportation rates nonetheless fall well below Public Service’s tariff rate.  Revenues, while they have fluctuated, generally are sufficient to support a $1,000,000 investment in a pipeline at a 24 percent annual cost of recovery, or $240,000 per year in revenues.

C. The Stipulation

The Stipulation asserts that there are unique and unusual circumstances in this case.  Service was historically provided on an unregulated facility pursuant to service agreements executed before the assertion of Commission jurisdiction.  The Stipulation calls for the Commission to approve the transfer, and allow Public Service to continue to provide contract service to the customers in accordance with the terms of their contracts.  The Stipulation has several provisions to protect the general body of ratepayers from  having to subsidize either the Golden Pipeline or the NARCO Pipeline.  For example, should actual revenues for gas transportation service to the customers under the contracts be less than $240,000 in any test year in any future rate case, certain revenues will be attributed to the pipeline.  Should actual revenues be greater than $240,000, actual test year revenues shall be included.  There are also provisions that limit the total cumulative capital expenditures for repairs, relocations, or replacement of the Golden Pipeline that can be recovered in future rate cases.  Finally, the Stipulation recognizes that Public Service intends to administer the gas balancing provisions of the contracts in generally the same manner that it administers balancing provisions under its tariffs.

D. Discussion

We agree with the parties that transfer of the Golden and NARCO Pipeline facilities to Public Service is in the public interest.  We also agree that Public Service should be permitted to provide service to Coors Energy, CoorsTek, and Trigen under the same terms and conditions as KNGG provided service.  However, service to the three Golden Pipeline customers at rates, terms, and conditions different from those available to other similarly situated transportation customers on Public Service’s existing system raises the concern of rate discrimination, in violation of § 40-3-106(1)(a), C.R.S., especially if the results of operations on the Golden Pipeline could affect Public Service’s existing system in ratemaking proceedings.  If the Golden Pipeline is simply part of Public Service’s integrated gas delivery system, operationally, 

physically, and for ratemaking purposes,
 we question how service could be provided to Coors Energy, CoorsTek, and Trigen on rates, terms, and conditions more favorable than those available to other transportation customers on the system.

17. The Stipulation proposes two options under which the Commission might authorize Public Service to continue to provide gas transportation service to the Golden Pipeline customers under their existing contracts.  The first option is based upon the Commission’s general powers as a constitutional agency under Article XXV of the Colorado Constitution and under several statutory provisions which authorize the Commission to approve contracts.  These provisions include §§ 40-6-111, 40-5-105, 40-3-103, 40-3-104, 40-3-111, and 40-3-105(2), C.R.S.

18. We reject this proposed rationale.  The Commission possesses broad and comprehensive authority to regulate the terms and conditions of service provided by a public utility.  However, the Commission does not possess authority to contravene specific directives enacted by the Legislature.  Section 40-3-106, C.R.S., specifically and expressly prohibits any preference or advantage with respect to public utility rates, charges, or services.  Nothing in this record points to valid ratemaking reasons (e.g., cost of service) for treating Coors Energy, CoorsTek, and Trigen differently than other transportation customers on Public Service’s existing system (if all are served off the same fully integrated system).  Therefore, the first option proposed in the Stipulation does not provide the necessary legal authority to justify a continuation of service to the Golden Pipeline customers under existing contracts, but a refusal to offer those same terms and conditions to other customers.

19. The second option in the Stipulation by which the Commission might authorize service to the customers under existing contracts proposes that three specific tariffs be filed with the Commission.
  Each tariff is a special gas transportation contract service tariff applicable to only one customer (i.e., Coors Energy, CoorsTek, and Trigen).  The parties note that this Commission in the electric tariff of Public Service has authorized several special contract service tariffs that are unique to individual customers.  These include SCS-1, relating to CF&I Steel; SCS-6, relating to the Denver Board of Water Commissioners; SCS-7, relating to service to the Regional Transportation District for its Central Corridor Light Rail System; and SCS-8, pertaining to standby service provided to the University of Colorado at Boulder.  In essence, the Commission would be sanctioning three new, specific rate classes for Coors Energy, CoorsTek, and Trigen.

20. To comply with existing laws, including § 40-3-106, C.R.S., special electric contracts must be based upon valid ratemaking considerations such as the cost of serving each contract customer.  The provision of electric service to a customer under a special contract service tariff, in effect, means that service to that customer is sufficiently different from service provided to other customers as to justify a separate rate classification.  The special contract process cannot be used to circumvent the legal prohibitions against discriminatory ratemaking.  Coors Energy, CoorsTek, and Trigen require high BTU gas within Public Service’s serving area.  Customers on the existing system take low BTU service.  We find, then, that service to the three customers would be substantially different from service provided to other customers on the Public Service system based upon cost of service, and type of service.

21. Public Service’s electric contract service tariffs contain the essential terms and conditions of service provided to each contract customer.  The tariffs proposed here do not reflect the rates for service provided to each customer.  This is understandable:  Public utility service must be provided on a nondiscriminatory basis to the public; therefore, information regarding the essential terms and conditions of service provided to some customers should be publicly available to other customers.

22. We approve the Stipulation subject to the following modification:  Public Service may provide service to Coors Energy, CoorsTek, and Trigen based upon the same terms and conditions reflected in the existing KNGG contracts.  Public Service will be required to file a tariff for the Golden Pipeline system that reflects the services provided on that system, such tariff to be separate from Public Service’s existing gas tariff.
  Rates for the Golden Pipeline system shall be separate and independent of rates for the remainder of Public Service’s gas delivery system, investment, expenses, and revenues associated with the Golden Pipeline will not be included in future rate cases involving Public Service’s general body of ratepayers.

23. Treatment of the Golden Pipeline as a stand-alone system for ratemaking purposes resolves concerns that service to Coors Energy, CoorsTek, and Trigen only under existing contracts would discriminate against other customers on Public Service’s system.  The Golden Pipeline facilities, inasmuch as they are now owned by KNGG, are obviously separate from Public Service’s existing gas delivery system.  Those facilities now serve only Coors Energy, CoorsTEk, and Trigen and those customers have historically been served under contract.  Treatment of those facilities as a stand-alone system for regulatory purposes will allow these historical arrangements to continue.  And, inasmuch as under stand-alone ratemaking, ratepayers on Public Service’s existing system will not be affected by the results of operations on the Golden Pipeline, concerns regarding discrimination are minimized.

24. Because Coors Energy, CoorsTek, and Trigen have historically been served under separate contracts, Public Service may file these tariffs as special contract service tariffs.
  The filed tariffs must reflect the essential terms and conditions of service, including rates, provided to the three customers.  This is not confidential information.  For example, the public availability of this information would not reveal the volumes of gas used by any of the three customers.  Furthermore, as noted above, Public Service’s electric contract service tariffs contain the information we require here.  Finally, we point out that for regulatory purposes (e.g., assuring other customers that they are not subject to discriminatory ratemaking), information regarding the essential terms and conditions of service to the three customers must be publicly available.

25. Given our directive that the Golden Pipeline be treated on a stand-alone basis for ratemaking purposes,  Sections B (Minimum Revenue Guarantees in Future Gas Rate Cases) and C (Limitation on Major Capital Expenditures) of the Stipulation are moot.  We do not approve the provisions in those sections.

II. ORDER

A. The Commission Orders That:

26. The Stipulation and Agreement in Resolution of Proceeding filed by the parties on December 5, 2000 and appended to this Order is approved subject to those conditions discussed above.  Prior to the effective date of the transfer of the Golden and NARCO Pipeline facilities to Public Service Company of Colorado, Public Service Company of Colorado shall file tariffs reflecting the services to be provided on the Golden Pipeline, consistent with the above discussion.  Such tariffs may be filed to become effective on one day notice to the Commission.

27. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision. 

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
December 20, 2000.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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________________________________



ROBERT J. HIX
________________________________




POLLY PAGE
________________________________
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�  Public Service will be permitted to integrate the Golden and NARCO Pipeline facilities into its existing system for operating purposes as it requested in the application.


�  Our order directing Public Service to treat the newly acquired facilities as a separate system applies only to the Golden Pipeline, not the NARCO Pipeline.


�  We recognize that the Stipulation, by imputing revenues from the Golden Pipeline (Section B) and limiting Public Service’s capital expenditures associated with the pipeline (Section C) in ratemaking proceedings, limits the potential rate effects of Public Service’s acquisition of the new facilities on existing ratepayers.  Nevertheless, even with these provisions, the new facilities would, for regulatory purposes, be regarded as part of the existing system.


�  The specific tariffs proposed by the Stipulation contain virtually no information regarding the terms and conditions of service.  For example, the proposed tariffs do not even reflect the rates for service.  We address this problem infra.


�  The Stipulation appears to set the purchase price of the Golden Pipeline at $1 million.  We approve this amount for purposes of future rate proceedings involving that system.


�  However, in future rate cases involving Public Service’s existing system, the Commission may examine the operations of the Golden Pipeline to ensure that Public Service is not using that stand-alone system in a manner harmful to the general body of ratepayers (e.g., using the Golden Pipeline to bypass the existing system to serve customers now served on the existing system).


�  Our decision on this point does not constitute a finding that Coors Energy, CoorsTek, or Trigen are different from other customers that might be served by the Golden Pipeline in the future, so as to justify different terms and conditions for those potential future customers.
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