Decision No. C01-0030

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-680CP-Transfer-TA

the application OF America 1 Limousine, LLC, DOING BUSINESS AS Shuttle USA, FOR TEMPORARY APPROVAL TO ALLOW Douglas County Airport Shuttle, LPA, TO ASSUME OPERATIONAL CONTROL OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 55363.

COMMISSION ORDER GRANTING
TEMPORARY APPROVAL in part

Mailed Date: January 9, 2001

Adopted Date: January 5, 2001

I. BY THE COMMISSION:

A. Statement

1. On December 14, 2000, America 1 Limousine, LLC, doing business as Shuttle USA ("Applicant"), filed an application for temporary approval to allow Douglas County Airport Shuttle, LPA (“Transferee”), to assume operational control of Certificate of Public Convenience and Necessity ("CPCN") PUC No. 55363 pending Commission consideration of the related application to permanently transfer the certificate.
2. The Commission gave notice of the application on December 18, 2000.

3. Schafer-Schonewill & Associates, Inc., doing business as Englewood Express &/or Wolf Express Shuttle (“Intervenor”), filed an intervention opposing the grant of this application.

4. Pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of a certificate transfer "if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public."

B. Findings of Fact

5. A duplicate form of this application was considered by the Commission in Docket No. 00A-524CP-Transfer-TA.  That application was denied because the Commission found that (a) destruction of or injury to the Applicant or its properties would not result if the Commission denied temporary approval of an assumption of operational control; and (b) there was no convincing evidence showing that failure to grant temporary approval of an assumption of operational control would interfere substantially with the future usefulness of CPCN PUC No. 55363 in the performance of adequate and continuous service to the public.  Decision No. C00-1172.  The instant application was apparently filed to remedy deficiencies in the prior application.

6. The support filed on behalf of this application consists of a letter from Mr. Najeeb Butt, the Applicant’s manager.  The letter indicates that Mr. Butt’s family has been suffering from health problems.  The letter further states that the family’s health problems “have impacted my [Mr. Butt’s] ability to carry out the day-to-day operations.”

C. Discussion and Conclusions

7. The Intervenor has several grounds for opposing this application.  We find none of the Intervenor’s grounds persuasive.

8. Without saying so directly, the Intervenor attempts to persuade this Commission that this application has been filed fraudulently.  The Intervenor argues that the application is unsigned by the Applicant; that the application is defective; and that the application is “a one-sided affair, signed only by the attorney for [the Transferee]…”  The Intervenor claims that the Applicant’s support letter is unverified and unsupported.  The Intervenor notes that the support letter is written on stationary of the Transferee’s attorney.  The Intervenor notices that “[t]here are no accompanying medical certificates supporting these self-serving allegations and how they relate to the referenced application.”

9. There is no indication that the application has been filed fraudulently.  With regard to the application being unsigned by the Applicant, the Commission notes that when the instant application is considered together with the previously denied application, all signatures are accounted for.  Because the instant application is simply an attempt to remedy the deficiencies of the previous application, the Commission will not consider the lacking signature to be fatal.

10. To the extent that the application is signed by the Transferee’s attorney and that the support letter is written on the attorney’s letterhead, the Commission is not convinced that an officer of the court is attempting to perpetrate a fraud upon the Commission.  Although the support letter is unverified, the Commission notes that verification is a device used by the Commission to help show authenticity.  Considering the circumstances of this particular application, the Commission does not question the authenticity of the support letter.

11. The Commission is not going to require medical certificates regarding Mr. Butt’s family.  The Commission reminds the Intervenor that this application is for temporary authority, that the proceeding considering this application is summary in nature, and that requiring medical certificates is something better left for a full evidentiary proceeding during consideration of the permanent application.

12. The Intervenor contends that the application seeks to transfer dormant and/or abandoned authority, and that the Transferee is unfit to assume operational control.  With regard to the allegation that the application seeks to transfer dormant or abandoned authority, there is no clear evidence on this issue either way.  The Intervenor attempts to show dormancy/abandonment by alleging that the Applicant has no listing in the phonebook.  The Intervenor further alleges that the Commission has historically used the phonebook “as the bare minimum test for ‘holding out’.”  The Intervenor provides no legal authority whatsoever for this proposition.  The Commission will not adopt the “holding oneself out by phonebook” test, noting that numerous entities regulated by this Commission are not listed in the phonebook.

13. With regard to the fitness of the Transferee, there is no clear evidence on this point.  The Intervenor alleges, inter alia, that some of the individuals involved with the Transferee have operated illegal “intrastate service under the guise of a [Federal Highway Administration] authority.”  The Commission understands the concerns of the Intervenor.  However, with regard to the facts of this particular case, and concerning these particular parties, fitness is an issue better considered in the hearing on the permanent authority.

14. The Intervenor references an alleged contract dispute between the Intervenor and the Applicant regarding the Intervenor’s attempted purchase of CPCN 55363.  Contract disputes of this nature fall outside the jurisdiction of the Commission.

15. A failure to grant temporary approval of an assumption of operational control could result in injury to CPCN 55363 and ultimately affect service to the public.

16. The Transferee has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

17. In order to avoid conflict between carriers, the small portion of CPCN 55363 which geographically overlaps with Intervenor’s CPCN 50790, shall not be included in the grant of this application.  To the extent of the grant, as Ordered below, this application for temporary approval is in the public interest.

18. The parties are advised that a partial grant of temporary approval of an assumption of operational control creates no presumption concerning the outcome of the permanent transfer proceeding.

II. ORDER

A. The Commission Orders That:

19. The application for temporary approval of an assumption of operational control filed by America 1 Limousine, LLC, doing business as Shuttle USA, is granted in part.

20. Douglas County Airport Shuttle, LPA, is granted temporary approval to assume operational control of a portion of Certificate of Public Convenience and Necessity PUC No. 55363 for a period of 180 days commencing from the Mailed Date of this Order.  That portion for which approval is granted shall be as listed in the Appendix.

21. Douglas County Airport Shuttle, LPA, shall operate in accordance with all applicable Commission rules and regulations.
22. Douglas County Airport Shuttle, LPA, shall not assume operational control until it has:  (a) filed an adoption notice, adopting the tariff of America 1 Limousine, LLC, doing business as Shuttle USA; (b) filed certificates of insurance as required by Commission rules; (c) paid all applicable annual vehicle identification fees; and (d) received notice in writing from the Commission that Douglas County Airport Shuttle, LPA, is in compliance and may begin service.

23. If Douglas County Airport Shuttle, LPA, does not comply with the requirements of this Order within 30 days of its effective date, then the temporary approval shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 30 days.
24. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

25. This Order is effective on its Mailed Date.

ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING January 5, 2001

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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Bruce N. Smith
Director
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Transportation of passengers and their baggage, in call-and-demand limousine service, between Denver International Airport, on the one hand, and, all points in the County of Douglas, State of Colorado on the other hand.

RESTRICTIONS:

A. Restricted against providing service between Denver International Airport on the one hand, and the following described area on the other hand:  beginning at the intersection of Interstate Highway 25 and Interstate Highway E-470, then south along I-25 to its intersection with Lincoln Avenue, then east along Lincoln Avenue to its intersection with Jordan Road, then north along Jordan Road to its intersection with Interstate Highway E-470, then west along Interstate Highway E-470 to the point of beginning.

B. This authority is restricted to the use of vehicles with a capacity of 11 passengers or less, excluding the driver.

C. Restricted against providing service between Denver International Airport on the one hand, and the following described area on the other hand:  beginning at the intersection of South University Parkway and the Douglas/Arapahoe County Line; thence two miles south along an imaginary line to a point; thence west to the Douglas/Jefferson County Line; thence north and east along the Douglas County Line to the point of the beginning.

D. Restricted against providing service to or from the following points:

(i) The Comfort Inn, located at 7060 East County Line Road, in Littleton, Colorado.

(ii) The Amerisuites, located at 9030 Westview, in Littleton, Colorado.

TRANSFEROR:

America 1 Limousine, LLC

dba Shuttle USA

# 12087

12162 E. Mississippi Ave.

Aurora, CO  80012

TRANSFEREE:

Douglas County Airport

Shuttle, LPA

10851 W. Center Ave.

Lakewood, CO  80226

TRANSFEREE'S ATTORNEY:

Kenneth F. Eichner

The Eichner Law Firm

Suite 1075

1775 Sherman Street

Denver, CO  80203


INTERVENOR:

Schafer-Schonewill & Associates, Inc.

dba Englewood Express &/or Wolf Express Shuttle

422 Broadway Unit A

Denver, CO  80203

INTERVENOR'S ATTORNEY:

Richard J. Bara

Suite 315

1155 Sherman Street

Denver, CO  80203
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