Decision No. R00-1487-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-577T
IN THE MATTER OF U S WEST COMMUNICATIONS, INC.’S STATEMENT OF GENERALLY AVAILABLE TERMS AND CONDITIONS.
PROCEDURAL ORDER

Mailed Date:   December 29, 2000

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. Statement

1. The hearing commissioner (“commissioner”) requested additional filings from the parties before setting a hearing date and other procedures.  See Decision No. R00-1280-I.  Pursuant to that order, Qwest Communications, Inc. (“Qwest”); Commission Staff (“Staff”), the Office of Consumer Counsel (“OCC”); AT&T Communications of the Mountain States, Inc. and TCG Colorado (“AT&T”); Worldcom, Inc. (“Worldcom”); ICG Telecom Group, Inc. (“ICG”); Jato Communications Corp. (“Jato”); and XO Colorado LLC, Covad Communications Company, Pac-West Telecom Inc., and New Edge Networks Inc. (“Joint Respondents”) made filings.  Staff filed a motion for englargement of time to file its statement.  Qwest also filed a Reply in Clarification, and leave to file the same.

2. The parties’ comments concern two things: what, exactly, is at issue in this docket, and when those issues will be heard.  Answering the first question obviously affects any schedule set in answer to the second.  Accordingly, a discussion of the nature, issues and scope of this docket will be followed by the schedule that will govern this proceeding.  Before that, a summary of the respective positions.

3. Qwest’s Statement of Elements and Proposed Procedural Schedule contains an Exhibit A that catalogs the elements and services.  Qwest’s claims are ripe for pricing in this docket.  Qwest’s exhibit breaks down many of the items into sub-elements and sub-services.  Qwest responds to concerns that it is premature to embark on pricing in this docket by asserting that the FCC has already defined the new unbundled network elements (“UNEs”) that will largely be at issue here.  Qwest also objects to revisiting the Commission-established rates from Docket No. 96S-331T.  In the end, Qwest proposes a procedural schedule leading to a hearing beginning April 23, 2001.

4. Every other party disagrees with this proposal in some fashion.

5. Staff argues that there is no need to expedite this proceeding, and that a review of the reasonableness of the prices can occur once the terms and conditions are established.  Noting that the Statement of Generally Available Terms (“SGAT”) is changing, Staff urges Qwest’s testimony address expected terms and conditions which it desires to apply to terms and conditions not yet resolved in Docket No. 97I-198T.  Staff further requests that Qwest be required to file not only its cost studies, but also all supporting schedules and workpapers supporting the cost study.  Staff urges the Commission to treat the revised SGAT as a new filing and to consider a 210-day procedural schedule consistent with a standard rate case.  That would lead to a hearing in early June 2001, with an initial Commission decision in late July 2001.

6. The OCC urges a phased-hearing approach where only  services settled in Docket No. 97I-198T are at issue in the first hearing.  Otherwise, the OCC contends, parties will duplicate efforts, or litigate matters that need not be litigated.  The OCC urges a three-phase hearing: the first phase beginning with Qwest’s filing costing and pricing testimony for already agreed-to matters on December 22, 2000; a second phase beginning in January 2001 once interconnection, co-location and resale are concluded; and a third phase beginning after the workshops on UNEs and loops are complete in Docket No. 97I-198T.  The OCC also objects to Qwest’s discovery cut-off dates.

7. AT&T urges the Commission to take up costing and pricing only on issues that have been resolved through the workshop process in 97I-198T, and not to attempt ratesetting for not-yet resolved disputed topics.  AT&T thus prefers a phased treatment.  AT&T further argues that all rates from Docket No. 96S-331T should be put at issue here.  AT&T notes that Qwest has put some of the Docket No. 96S-331T rates at issue already through altering some of the offerings from Docket No. 96S-331T.

8. Worldcom portrays itself of two minds.  On the one hand, it desires permanent pricing and quickly; on the other, it counsels a methodical examination of all prices.  Worldcom argues against forging ahead on pricing elements not-yet agreed to in the workshops in Docket No. 97I-198T.  It also sees the need to revisit Docket No. 96S-331T prices, citing the lack of competitive entry to date as evidence of their insufficiency.  

9. Jato deems Qwest’s proposed schedule “speedy” and cautions against undue haste.  It nevertheless argues for a December 22, 2000 due date for Qwest’s initial testimony, with an opportunity then for the parties to assess the necessary time to complete this hearing.  Jato urges the Commission to include Docket No. 96S-331T rates at issue here because those prices are obsolescent.  

10. ICG opposes a single hearing to examine the costs and prices at issue here.  Instead, ICG supports postponing setting a schedule here until all the Docket No. 97I-198T workshops have concluded.  In the alternative, ICG will accede to a phased approach where the first phase takes up items that have been dealt with in Docket No. 97I-198T workshops.  ICG proposes moving resale, interconnection, co-location, unbundled loops, enhanced extended loops (“EELs”), UNE-P, and bona fide request (“BFR”) rates to later phases of this proceeding. 

11. Joint Respondents favor a two-phased hearing schedule because of the ongoing changes to the SGAT.  The Joint Respondents believe that more-settled SGAT service elements can be priced in Phase 1, while the evolving elements of the SGAT should not be priced until Phase 2.  Joint Respondents also propose an actual schedule for the hearing--Phase 1 to begin on May 14 and Phase 2 to be scheduled in September 2001.  Phase 1 could include SGAT sections 6 and 10, along with dark fiber, co-location, EEL and unbundled dedicated interoffice transport (“UDIT”).  Phase 2 would involve unbundled loops, multiplexing, subloop, transport, UNE-P and line sharing.  Finally, Joint Respondents suggest it would be inequitable to allow Qwest alone to put rates at issue, and that Docket No. 96S-331T rates must be at issue here.

12. Qwest’s reply endorses the phased hearing approach, if necessary, and argues against delay in scheduling a hearing. 

13. Having considered these filings, and comments at the November 8, 2000 scheduling conference, the hearing commissioner finds as follows:

14. The Commission is charged in this docket with certifying that Qwest provides nondiscriminatory access to network elements under terms, rates, and conditions that are just and reasonable.  See 47 U.S.C. §§ 251(c)(3), 252(d)(1).  The FCC directs that prices should be based on the total element long-run incremental cost (“TELRIC”)of providing those elements.  47 C.F.R. § 51.501.  Qwest’s burden, then, is to establish that its SGAT offerings are priced according to TELRIC principles.  Qwest must ultimately convince the FCC of this fact.  In this portion of the § 271 process, the FCC has shown considerable deference to state commissions’ certification that rate elements--be they interim or ‘permanent’--follow TELRIC pricing.
 

15. Just because the SGAT is an evolving document does not mean that this hearing concerning costing and pricing should not go forward.  By its very nature the SGAT will be an ever-changing document.  In the same way, TELRIC-pricing of SGAT elements is, almost by definition, obsolete by the time the Commission passes judgment on it.  Such is the challenge of having to do static analysis on a dynamic process.

16. It appears from the parties’ filings that a 

phased hearing approach can be accomplished.  No party expressly or convincingly argued for postponing pricing a specific rate element in Qwest’s attachment.  Therefore, a Phase 1 hearing will proceed involving, at the very least, the rate elements contained in Qwest’s Statement of Elements, with the exception of the UNE-Ps on page 11 described as “Items not in SGAT.”  But that is not all that can be at issue in Phase 1.

17. Rates set in Docket No. 96S-331T are not, at first glance, out of bounds in this proceeding.  Neither is the Commission disposed to revisit all rates set in that docket.  Though aging, the Commission set rates from Docket No. 96S-331T following FCC-mandated TELRIC principles.  A federal court reviewed those rates, and largely upheld the Commission’s rates. These TELRIC rates are thus presumptively valid.

18. That said, the Commission will permit parties to challenge rates from Docket No. 96S-331T.  At this point, blanket statements about what Docket No. 96S-331T rates could be put at issue here are not possible.  In its direct case, Qwest will not bear the burden of rejustifying rates from Docket No. 96S-331T.  In response, parties are free to contest any Docket No. 96S-331T rate that they believe is not consistent with FCC pricing directives.

19. Discovery and inevitable disputes will end up defining what Docket No. 96S-331T rates make their way back before the Commission.  Any party seeking to revisit a Docket No. 96S-331T rate will need some sort of prima facie showing that the given rate element is not priced correctly.  For instance, a party may be able to show that Colorado’s price for a given rate element is much higher than similar rate elements in other states.  That would get a Docket No. 96S-331T rate in play.  Correspondingly, a showing that a rate element in Colorado is priced similarly in other states would militate against revisiting a given Docket No. 96S-331T rate.

20. Contentions that ongoing changes to the SGAT warrant postponing this docket are unavailing.  It is the hearing commissioner’s understanding that SGAT changes are not so dramatic that rate elements, and their attendant components, cannot be priced now.
  As has been noted, costing and pricing--in this docket and into the future--is an iterative process.  This means that there will always be reason to postpone, if the predicate is certainty and finality in the terms and conditions of the SGAT.  It means, too, that our schedule must remain flexible especially in light of ongoing workshops on collocation, unbundled loops, sub-loops, EELs, line sharing, and UNE-Ps.

21. Staff’s suggestion that Qwest make available all supporting documents and workpapers associated with its cost studies is well-taken.  Qwest shall make available all supporting documents and workpapers to any requesting partyto this docket, including Staff, at the same time it files its answer testimony. Qwest is not required to file the same with the Commission.  By making these supporting schedules and workpapers available earlier, Qwest will expedite the discovery process and allow a more timely hearing. 

22. The contents and timing of a Phase 2 hearing cannot be ascertained at this time.  Certainly, terms and conditions of rate elements not-yet considered in Docket No. 97I-198T workshops would seem to fall into this category.  Likewise, rate elements for which Qwest offers testimony in Phase 1 could conceivably “slip” into Phase 2 should they undergo extensive revision in the SGAT.  Those are issues for down the road.

B. Procedural Dates

23. The schedule for the prefiling of testimony and exhibits and for hearing before the Commission shall be:

Qwest Direct Testimony
January 15, 2001

Intervenor Answer Testimony
March 16, 2001

Reply and Cross-Answer Testimony
April 6, 2001

Prehearing Conference
May 3, 2001, 9:00 a.m.

Phase 1 Hearing
May 7, 2001, 8:30 a.m.

C. Discovery

Discovery shall be conducted in accordance with Rule 77 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-77.   Each party filing testimony shall make available to all other parties all workpapers supporting that testimony.  The workpapers shall be available upon the filing of that testimony with the Commission.  No discovery requests or responses shall be filed with the Commission or served upon the Commission's designated advisory staff.

D. Trial Data Certificates

24. To facilitate discussions during the May 3, 2001, prehearing conference, the parties, individually or jointly, shall file trial data certificates on or before April 30, 2001.  Trial data certificates should include the following:

a. Stipulations between parties;

b. Witness list;

c. Exhibit list;

d. Estimate of cross-examination time for each witness;

e. Any other matter a party desires to bring to the Commission’s attention, including specific legal citations or points of law.

E. Other Matters

25. Prefiled exhibits shall be designated by letters of the alphabet; exhibits introduced at hearing shall be designated by numbers.

26. Service of testimony, discovery responses, discovery requests, and testimony shall be by hand delivery, facsimile transmission, or electronic transmission for parties in the Denver metropolitan area.  Delivery to all others shall be by overnight mail or any of the preceding methods.  

II. ORDER

A. It is Ordered That:

27. The procedural requirements discussed above are hereby adopted as the requirements for the present proceeding.

28. The hearing shall commence:

DATE:
May 7, 2001.

TIME:
8:30 a.m.

PLACE:
Commission Hearing Room A

Office Level 2 (OL2)

Logan Tower

1580 Logan Street

Denver, Colorado

The hearing shall continue as necessary.

29. Trial data certificates in a form consistent with the above discussion shall be filed on or before May 3, 2001.

30. Staff’s Motion for leave to file one day late is granted.

31. Qwest Corporation’s Motion for Leave to Reply is granted.  

B. This Order is effective immediately upon its 
Mailed Date.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________

Hearing Commissioner
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Bruce N. Smith
Director
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� See, e.g., In the Matter of Application by Bell Atlantic New York for Authorization under Section 271 of the Communications Act to Provide In-Region, InterLATA Service in the State of New York, Memorandum Opinion and Order, CC Docket No. 99-295, ¶¶ 63, 77-80, 237-262 (Dec. 22, 1999); In the Matter of Application of SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communication Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas, Memorandum Opinion and Order, CC Docket 00-65, ¶¶ 82-90; 231-242 (June 30, 2000).


� Take a generic rate element “A”: through SGAT changes, it could change to A’ or A’’, but it is not changing into rate element B.  Therefore, costing and pricing of rate element A, with the need for potential future modification to cost and price rate element A’ will not result in unnecessary work.


� Hearing will begin on May 7, 2001, at 8:30 a.m. and continue each day thereafter until completed, subject to the needs of the Commission.  
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