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I. statement

A. On December 15, 2000, Respondent Qwest Corporation (“Qwest”) filed its Motion for Partial Summary Judgment along with a Memorandum in Support of the Motion.  On December 22, 2000, Complainant e.spire Communications, Inc. (“e.spire”), filed its Memorandum of Law in Opposition to the Motion.  For the reasons set forth below the motion should be granted.

B. Also on December 22, 2000, e.spire filed a counter motion for partial summary judgment.  Dispositive motions were due under the procedural order entered in this proceeding no later than December 15, 2000.  Since the motion is untimely it was not considered.

C. The Motion for Partial Summary Judgment concerns only Count I of the accelerated complaint filed in this proceeding.  Qwest’s argument is very simple.  Count I alleges that Qwest, by failing to comply with certain notice provisions in the interconnection agreement, has waived its right to dispute any amounts due and owing.  Qwest notes that the interconnection agreement contains no such waiver provision.  Therefore Qwest seeks an order from this Commission in its favor on Count I.

D. Complainant e.spire’s response to the motion argues that by failing to give the notice as required in the interconnection agreement that Qwest has waived its right to dispute any amounts pursuant to an invoice and that all amounts set forth in that invoice are due and owing.

E. Section XXXIV.DD.1 of the interconnection agreement provides as follows:

If any portion of an amount due to a party (the Billing Party) under this agreement is subject to a bona fide dispute between the parties, the party billed (the Non-Paying Party) shall within sixty (60) days of its receipt of the invoice contain such disputed amounts give notice to the Billing Party of the amounts it disputed (Disputed Amounts) and include in such notice the specific details and reasons for disputing each item.  The Non-Paying Party shall pay when due (i) all undisputed amounts to the Billing Party and (ii) all disputed amounts into an interest bearing escrow account with a third party escrow agent mutually agreed upon by the parties.

F. Complainant e.spire suggests that Qwest’s failure to follow the notice provisions set forth above cause Qwest to lose its right to contest any amounts set forth in a given invoice.  In particular, a March 15, 2000 invoice which is the subject of this proceeding contains billing by e.spire at the local tandem rate, which Qwest argues should be paid at the local end office rate.

G. Complainant e.spire quotes many provisions of the interconnection agreement, but none contain the waiver provision that e.spire seeks.  It is particularly telling that e.spire’s Memorandum of Law contains not a single citation to a case holding that where a contract contained a notice provision but was silent as to the effect of that notice, the party that did not give notice in accordance with the contract waived its right to dispute amounts billed under an invoice.  Complainant cites Century Enterprises, Inc. v. Blair, 429 P.2d 291 (Colo. 1967).  However, in that case the rights of the seller to terminate the land sale contract were explicitly conditioned on the giving of proper notice with a right to cure.  The interconnection agreement at issue in this proceeding contains no explicit waiver or conditioning of rights.

H. e.spire also cites Ad Two, Inc. v. City and County of Denver, 9 P.3d 373 (Colo. 2000) for the proposition that a court should reject an interpretation of a contract that would render some other component of the disputed contract meaningless.  The Ad Two case concerned a contract that had explicit provisions requiring certified public accountant (“CPA”) certification of certain reports.  The concessionaires argued that the provision should be disregarded.  There was no issue of a waiver in that proceeding.  The concessionaires were simply attempting to get out of the requirement that reports be certified by CPAs.  The interconnection agreement contains no explicit waiver provision that Qwest is seeking to have ignored.

I. e.spire’s other citations of authority are similarly unpersuasive and not on point.

J. There are many plausible consequences that the parties might agree to for failure to comply with notice provisions.  These consequences might include interest to be paid on disputed amounts; penalty provisions; an ability to terminate a contract; or other similar provisions.  Complainant e.spire urges the Commission to adopt and insert into the contract a drastic forfeiture provision, and that is unwarranted.  The interconnection agreement is simply silent as to the consequences of the failure to give notice.  As the interconnection agreement is the result of arms-length bargaining, the Commission will not add terms to the agreement.

K. As there is no basis in the contract to grant the relief in sought Count I, summary judgment should be granted on Count I to Qwest.

L. On December 18 and 19, 2000, e.spire filed its Motion to Strike certain of Qwest’s exhibits and to preclude certain testimony relating settlement discussions or, in the alternative, to allow e.spire to introduce testimony and exhibits regarding those settlement discussions.  Qwest filed its Response on December 22, 2000.  The testimony and exhibits relate to the question of when e.spire had actual notice of the parties’ dispute concerning the reciprocal compensation rate that should be applied to traffic exchanged in Colorado.  Qwest suggests that e.spire has placed this matter in issue in Count I.  Qwest also notes that should the Motion for Summary Judgment filed by Qwest concerning Count I be granted, the dispute regarding the admissibility of Qwest’s Exhibits Q-2 and Q-3 would be moot.  The Administrative Law Judge agrees with Qwest.  Notice is not relevant to the remaining Count III, which concerns the appropriate rate.  Since summary judgment has been granted above on Count I, the motion is moot and as such it is denied.

M. On December 19, 2000 e.spire filed its Motion For Leave To File Out of Time the Direct Testimony of Juan Faidley and L. David Harris.  By this motion e.spire seeks to file late the testimony of two of its witnesses due to various computer difficulties.  E.spire states that it served the testimony timely.  Qwest filed a response seeking an extension of time to file its answer testimony on January 5, 2001 rather than on January 4, 2001 as required by the procedural order.  The motion will be granted.  Since the testimony was timely served, there is no need to grant Qwest additional time.

II. order

N. It Is Ordered That:

1. The Motion for Summary Judgment on Count I filed by Qwest Corporation on December 15, 2000 is granted.

2. The Motion to Strike Exhibits and Preclude Testimony filed by e.spire Communications, Inc., on December 18, 2000 and again on December 19, 2000 is moot and as such it is denied.

3. E.spire’s Motion For Leave to File Out of Time the Direct Testimony of Juan Faidley and L. David Harris is granted.

4. This Order shall be effective immediately.
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