Decision No. R00-1458

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00R-488T

in the matter of proposed amendments to rules regarding procedures relating to the submission for approval of interconnection agreements within colorado by telecommunications carriers, 4 ccr 723-44.

recommended decision of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  December 22, 2000

I. statement

A. By Decision No. C00-965, mailed on August 31, 2000, the Commission gave notice of proposed rulemaking concerning proposed amendments to the Rules Regarding Procedures Relating to the Submission for Approval of Interconnection Agreements within Colorado by Telecommunications Carriers, 4 Code of Colorado Regulations (“CCR”) 723-44.

B. The Commission stated that the intent of the proposed amendments is to:  (1) update references to the Commission’s current rule relating to the claim of confidentiality of information submitted to the Commission; (2) provide procedures for the submission of amendments to interconnection agreements; and (3) provide expedited procedures for adoption and approval of a previously approved interconnection agreement or amendment.

C. On August 31, 2000, the Commission gave notice of the proposed rulemaking to the Colorado Secretary of State.  The Commission requested publication of the notice of proposed rules in The Colorado Register.

D. A hearing on the proposed rules was scheduled for October 5, 2000.

E. Comments were filed by ICG Telecom Group, Inc. (“ICG”); Qwest Corporation (“Qwest”); and AT&T Communications of the Mountain States, Inc., Eschelon Telecom of Colorado, and XO Communications, Inc. (“Joint Commentors”).

F. The hearing was held as scheduled.  Oral comments were received at the hearing.  At the conclusion of the hearing, the parties were granted leave to file reply comments.  Reply comments were filed by ICG, Qwest, and Joint Commentors.

G. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

H. The commentors generally support the effort of the Commission to streamline the existing rules applicable to interconnection agreements.  The parties also support the  proposal to expedite procedures for adoption and approval of interconnection agreements and amendments previously approved by the Commission.  They suggest further proposals to expedite and streamline the procedures, particularly involving cases where a carrier seeks to opt into an existing interconnection agreement, amendment, or Statement of Generally Available Terms (“SGAT”), previously approved by the Commission.

I. ICG suggests that the expedited procedure of proposed Rule 4 CCR 723-44-11.3 concerning SGATs should also be made applicable to adoption of interconnection agreements previously approved by the Commission.  Proposed Rules 44-11.3.1 and 44-11.3.2  provide that when a carrier elects to opt into a previously approved SGAT or parts thereof, the election is effective immediately upon the filing of a completed notice by the requesting carrier.  ICG recommends that Rule 44-5.5 (expedited procedures for Commission approval of a previously approved agreement or amendment), wherein a carrier elects to adopt a previously approved interconnection agreement, the adoption by said carrier should become effective upon the filing of a complete notice within the proposed Rule 4 CCR 723-44-11.3 relating to SGATs.  This automatic approval process should also be extended in situations where a requesting carrier seeks to adopt sections of a previously approved interconnection agreement, but not the entire agreement.  ICG states that the rationale for the suggested automatic approval for previously adopted SGATs and interconnection agreements by the Commission is that it is unnecessary for the Commission to review in detail previously approved interconnection agreements, amendments, and SGATs where a carrier seeks to adopt a previously existing approved interconnection agreement, amendment, SGAT or parts thereof.

J. ICG also requests that the Commission clarify the term “extraordinary circumstances” contained in proposed Rule 44-5.5 relating to public comment or intervention.

K. Qwest in its comments, states that it supports the Commission’s proposed rules for expedited procedures for adoption of interconnection agreements and amendments previously approved by the Commission. Qwest recommends that the Commission consider adopting additional rules to expedite matters. Qwest believes that:  (1) the Commission should consider adopting a separate process for approval of new interconnection agreements and new amendments; and (2) the approval of interconnection agreements and amendments that have been previously approved by the Commission where a competitive local exchange carrier (“CLEC”) wishes to opt into an already approved interconnection agreement, amendment, or SGAT.

L. Qwest comments that the notice requirements contained in Rule 44-9.1 should be modified to allow parties to furnish a copy of a written notice by e-mail as opposed to providing a copy of the written notice in electronic format to the Commission for posting on the Commission’s web site as required by proposed Rule 44-9.1. Qwest recommends that proposed Rule 44-9.2 be deleted. The rule requires that the parties to an agreement or amendment shall by First Class Mail provide a written notice to any public utility or entity that requests notices of the filing. 

M. Qwest comments that where amendments are submitted to the Commission that contain terms and conditions that the Commission has not previously approved, the process can be streamlined in cases where the new amendment submitted for approval contains documentation already on file with the Commission. The identifying information required in proposed Rule 44-5.1, such as the name that the parties will use to provide their services, should not be required where the information is already on file with the Commission.

N. In the definitions section of Rule 44-2, Qwest suggests that Rule 44-2.7 definition, “motion for approval of an Amendment” is not necessary since the term “motion” is commonly understood.  Alternatively, Qwest suggests that if the definition remains, that it be clarified as follows:

723-4-2.7
Motion for Approval of an Amendment.  A filing with the Commission made by a one or more Parties seeking approval of an amendment to a previously Commission-approved agreement in effect between among the parties.  Pursuant to this rule.
O. Qwest proposes a change to Rule 44-4 concerning assignment of docket numbers as follows:

...Upon receipt the interconnection agreement the Commission will assign a docket number to the application or Notice pursuant to Rule 44-11.  Any subsequent amendment to the agreement submitted for approval to the Commission as a by Motion for approval of an amendment shall be submitted under done so using the original docket number.

P. Qwest comments that the proposed provisions contained in Rule 44-11 intended to expedite the approval process for agreements resulting from a party’s election to opt into a previously approved SGAT be also applied to interconnection agreement amendments which have been previously approved by the Commission.

Q. Qwest next recommends that the language of 44-11.4 be changed as follows:

723-44-11.4
Incomplete Notice.  In the event a notice is filed which the Commission determines does not comply with the above required submittal information, the Commission shall, by order, reject the notice at its earliest convenience, but in no event no later than seven (7) business days from the filing of the notice ...

R. Qwest in its reply comments states that the recommendation of some of the Parties, notably Joint Commentors that the proposed rules should be modified to allow a CLEC to unilaterally notice its intent to adopt a previously approved SGAT, or an interconnection agreement previously approved by the Commission should not be adopted.  Qwest believes that since by its very nature, the agreements contemplated by the rules relating to interconnection are bilateral in nature, there should be a bilateral notice of the parties concerning adoption of previously approved SGATs or interconnection agreements.

S. The Joint Commentors generally approve of the Commission’s effort to streamline the proposed rules.  However  the Joint Commentors make suggestions to expedite the process, and in some cases to add clarity.  Joint Commentors comment that proposed Rule 4 CCR 723-44-1 (Applicability) should be modified so that it is clear that the proposed rule applies only to interconnection agreements and amendments between incumbent local exchange carriers (“ILECs”) and their competitors.  The proposed rule as it stands applies to all interconnection agreements between any telecommunications carriers, which in the view of Joint Commentors is overly broad.  Joint Commentors state that 47 U.S.C. § 252(e) limits agreements adopted through negotiation and arbitration between ILECS and competitors. Joint Commentors state that proposed Rule 44-2.5, the definition of interconnection agreements, is overly broad.  Joint Commentors recommend that this rule should be modified so that it applies only to interconnection agreements between ILECs and their competitors. 

T. Joint Commentors state that proposed Rule 44.2.7, the definition of motion for approval of an amendment, is unnecessary.  Joint Commentors believe that a definition is  needed concerning what constitutes an “amendment” rather than what constitutes a motion for its approval.  

U. Joint Commentors state that the definition of “SGAT” in Rule 44-2.11, is different than definition of “SGAT” in  Rule 44-11.1.  Joint Commentors recommend that the definition in Rule 44-2.11 be modified as follows:

Pursuant to 47 U.S.C. § 252(f) an incumbent local exchange carrier may prepare and file a statement of terms and conditions, including rates and charges, that it generally offers within the State of Colorado.  Such filings shall be known as an SGAT.

Joint Commentors recommend that if the above language is adopted, the language of proposed Rule 44-11.1 should be deleted and replaced with a new rule found at page 9,10, and 11 of the Joint Comments.  

V. Joint Commentors comment that proposed Rule 4 CCR 723-44-4, that requires carriers to submit an agreement, and any amendments for approval, should be separated into three sections concerning (1) new interconnection agreements; (2)previously approved agreements or SGATs; and (3) amendments to previously approved agreements or SGATs.

W. Joint Commentors comment that the additional notice requirement of proposed Rule 44-9.2, is unnecessary concerning adoption of previously approved agreements or amendments, since intervention is disallowed under Rule 44-5.5 and the Commission is merely reexamining interconnection agreements, SGATs, or amendments previously approved.

X. Some of the suggestions of the Parties have merit and will be adopted.  It is recommended that the Rules attached to this Decision should be adopted.  The Rules will accomplish the goals set out by the Commission in its Decision that initiated this rulemaking docket.

Y. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

Z. The Commission Orders That:

1. The proposed amendments to Rules Regarding Procedures Relating to the Submission of Approval of Interconnection Agreements Within Colorado by Telecommunications Carriers, 4 Code of Colorado Regulations 723-44, attached to this Decision and Order are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

4. A copy of the rules adopted by this Decision shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of reference of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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