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american COMMUNICATIONS services of colorado springs, inc., d/b/a e.spire and acsi local switched services inc., d/b/a e.spire and e.spire communications, inc., f/k/a american communications services, inc.,


complainants,

v.

qwest corporation,


respondent.

interim order of
administrative law judge
ken f. kirkpatrick
denying motion for
protective order

Mailed Date:  December 13, 2000

I. statement

A. On December 5, 2000, Qwest Corporation (“Qwest”) filed its Motion for Protective Order.  By this motion Qwest seeks an order of this Commission that certain discovery not be had.  On December 8, 2000, Complainant e.spire Communications, Inc. (“e.spire”), filed its Response to the Motion.  For the reasons set forth below the motion should be denied.

B. This complaint was filed as an accelerated complaint under Rule 61(k) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  That rule sets forth an accelerated process by which parties to an interconnection agreement may get resolution of a dispute from this Commission.  The default procedural schedule established in the rule envisions a hearing being held within 45 days of the time of the filing of the complaint.  Discovery is to be served within 15 days of the filing of the complaint.  Thus the discovery cutoff is 30 days prior to hearing.  At the prehearing conference the Administrative Law Judge ("ALJ") continued the hearing to January 11, 2001.

C. It is the Commission’s policy that deadlines that are explicitly tied to hearing dates be continued when a hearing is continued.  While the deadline in this proceeding is not explicitly tied to hearing, it is implicitly tied in that the intent of the rule is to maintain an adequate amount of time for discovery responses prior to hearing.  Using the same 30-day period would mean that discovery would need to be served prior to December 12, 2000.  Complainant e.spire has clarified in its Response to the Motion for Protective Order the identities of the parties whose depositions it seeks.  Since this clarification has taken place prior to the December 12, 2000 deadline, and since Qwest has not shown it would be prejudiced in any way, the Motion for Protective Order should be denied.
  

D. On a separate matter, on December 7, 2000, Qwest filed its list of witnesses.  Qwest identifies two different witnesses as providing testimony concerning the tandem switch/end office switch compensation rate issue.  At the prehearing conference the ALJ limited each party to one witness on the issue of whether the tandem rate or local switch rate should apply.  See Transcript of the Prehearing Conference at pages 30 and 31.  There has been no change to the ruling made at the prehearing conference, and the ALJ reiterates that each party will be allowed one witness on the question of the appropriate compensation rate, end office or tandem.

II. order

E. It Is Ordered That:

1. The Motion for Protective Order filed December 8, 2000 by Qwest Corporation is denied.

Each party shall be permitted one witness on the issue of the appropriate rate for compensation of e.spire 

Communications, Inc.‘s switch which is the subject of this proceeding, namely, the end office rate or the tandem rate.

2. This Order is effective immediately.
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� As an alternative ground for denial, Qwest did not attach the Notice of Deposition of which it complains, despite an explicit reminder from the ALJ at the prehearing conference to do so.  See the Transcript of the Prehearing Conference at page 42.
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