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I. statement

A. By motion to dismiss filed November 20, 2000, applicant advises the Commission that it is withdrawing its application because it has determined that its proposed motor-for-air passenger transportation service to Great Lakes Aviation, doing business as United Express Airlines, is really interstate commerce, and thus outside the ambit of this agency’s jurisdiction.

B. Pertinently, applicant proposes to provide ground transportation for airline passengers whose flights have been diverted from Telluride Airport to the La Plata County Airport, approximately 18 miles southeast of Durango.

C. In 1964 the Interstate Commerce Commission (“ICC”) in Motor Transportation of Passengers Incidental to Transportation by Aircraft, 95 M.C.C. 526, stated regarding emergency surface transportation of passengers:

 
The transportation of either passengers or property between airports in emergencies, due to bad weather, for example, has always been treated differently from the day to day transportation to or from airports.  Emergency transportation was found to come within the scope of the section 203(b)(7a) exemption in Graff Common Carrier Application, 48 M.C.C. 310.  This finding was reaffirmed more recently in the Woodrum Field case, supra, and with respect to the transportation of property, in Motor Transp. of Property Incidental to Air, supra.  In such circumstances, the emergency transportation is arranged and paid for by the carrier which finds itself in a position of having to move passengers by surface transportation because its planes, for some reason, cannot fly.  We have found in this type of case that the distance of the motor movement is not of any particular significance in making the determination whether the operation comes within the scope of the incidental-to-air exemption.

***

 
Question 4.—Remaining for consideration is substituted motor-for-air transportation performed in emergency situations.  We think that the approach taken to this problem in the Graff decision, supra, and followed consistently since, is sound and should continue to be followed in the future.  If the traveling public is to be served, air carriers should be in a position to provide them with transportation even if the plane must, because of bad weather, for example, land at an airport far removed from the scheduled destination, or if a plane, because of equipment failure, is not available.  Consequently, we do not believe that it is advisable to attempt to set any specific mileage limit within which such emergency motor transportation must be performed if it is to fall within the scope of the section 203(b)(7a) exemption. We wish to stress that motor transportation to fall within this category and thus to be exempt from our economic regulation must be truly emergency in character, and the rule to be adopted here will provide that it must be caused by conditions beyond the control of the air carrier.  For example, the fact that a city is served by an airport which is not equipped to receive jet planes cannot be construed as clothing an operation from or to the nearest jet airport with the character of an emergency.

95 M.C.C. at 529, 537.  This rulemaking by the ICC found later expression in 49 CFR 1047.45.  All this became moot with the passage of the ICC Termination Act of 1995, deregulating the federal oversight of this activity.  See 49 USC § 13506(a)(8)(A).  Nevertheless, the surface transportation involved here remains interstate in nature

II. order

D. The Commission Orders That:

1. The application of Levtzow, LLC, doing business as Mountain Limo, Inc., is actually a request to provide interstate transportation. Accordingly, the application is dismissed for being beyond this agency’s jurisdiction.

2. The hearing scheduled for November 21, 2000 is vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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