Decision No. R00-1300

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00R-285T

in the matter of PROPOSED amendments to the rules regulating telecommunications service providers and telephone utilities, 4 ccr 723-2, and to the rules regulating operator services for TELECOMMUNICATIONS service providers and telephone utilities, 4 ccr 723-18.

recommended DECISION of
administrative law judge
william j. fritzel
adopting rules

Mailed Date:  November 22, 2000

I. statement

A. By Decision No. C00-584, mailed on June 23, 2000, the Commission gave notice of proposed rulemaking concerning proposed amendments to the Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations (“CCR”) 723-2, and to the Rules Regulating Operator Services for Telecommunications Service Providers and Telephone Utilities, 4 CCR 723-18.

B. The Commission in the above cited notice on pages 1, 2, and 3, stated that the changes proposed in the Rules include:

a.
Implementation of the provisions of SB 00-012 deregulating directory assistance service by:

(1)
Deleting the reference to directory assistance calls from the network call completion requirements for operator assisted calls, Rule 4 CCR 723-2-21.2.3.

(2)
Repealing the inclusion of directory assistance in the listing of nonoptional operator services, Rule 4 CCR 723-18-3.1.6, and adopting a new provision as Rule 4 CCR 723-18.4.1.6 adding directory assistance to the listing of optional operator services.

b. Implementation of the requirements of SB00-012 that benchmark maximum operator services rates be statewide and applicable to all providers regardless of whether such services are provided in connection with intraLATA or interLATA telecommunications service by:

(1)
Clarifying Rule 4 CCR 723-18-5.4 that prescribed benchmark maximum operator services rates now apply to all providers of nonoptional operator services, regardless of whether interLATA or intraLATA, by removing all references to regulated interexchange providers.

(2) Adding a new provision in Rule 4 CCR 723-18-5.4.1 that deregulated, optional operator services rates shall not be filed in tariffs or price lists for nonoptional operator services.

(3) Clarifying Rule 4 CCR 723-18-5.4.1 and 5.4.2 that tariffs for nonoptional operator services will now be required regardless of any previously granted specific form of relaxed regulation or specific regulatory treatment.

(4) Deleting from Rule 4 CCR 723-18-5.4.3 reference to highest rates for equivalent operator assisted services authorized by the Commission, and inserting reference to the list of services and benchmark rates prescribed by the Commission in an appendix to these rules.

(5) Clarifying Rule 4 CCR 723-18-5.4.4 that the specific regulatory treatment provided in Rule 4 CCR 723-18-5.3.7 does not apply for any rates filed above benchmark by requiring filing of cost studies.

c. Adoption of benchmark maximum operator services rates, as proposed in the appendix to these revised rules.

d. Readoption of Rule 4 CCR 723-18-5.4.7 that rates already in compliance need not be refiled, and Rule 4 CCR 723-18-5.4.8 that filings to comply with new benchmarks are due within 60 days of the effective date of the revised rules.

e. Amendment of Rule 4 CCR 723-18-6.1.1 by deletion of the “double branding” requirement to conform to the federal rule found at 47 C.F.R. 674.703(a)(1) which eliminated the “double branding” requirement effective January 15, 1994.

C. The Commission stated in its notice that it proposed to adopt benchmark maximum operator services rates as a part of the rulemaking.  The Commission requested comment in the form of prefiled testimony, exhibits, and supporting cost studies which addresses the level of benchmark maximum operator services rates to be adopted.  The Commission further stated that discovery concerning testimony, exhibits, and supporting cost studies would be allowed.

D. On June 27, 2000, the Commission gave notice of the proposed rulemaking to the Colorado Secretary of State and requested publication of the proposed rules in The Colorado Register.

E. A hearing of the proposed Rules was scheduled for October 12, 2000.

F. Testimony and an exhibit were filed by the Colorado Office of Consumer Counsel (“OCC”) and testimony and comments were filed by the Staff of the Colorado Public Utilities Commission (“Staff”).  Comments were filed by the Colorado Payphone Association (“CPA”) and joint comments were filed by Qwest Corporation (“Qwest”), AT&T Communications of the Mountain States, Inc. (“AT&T”), One Call Communications, Inc. (“One Call”), and WorldCom, Inc. (“WorldCom”).

G. The hearing was held as scheduled.  At the hearing, Exhibit Nos. 1 through 4 were marked for identification and admitted into evidence.  In addition, oral comments were received at the hearing.

H. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

I. The rules proposed in this docket were developed to conform the Commission’s rules to statutory changes enacted by the Colorado General Assembly in SB 00-012.

J. The major focus of this proceeding was on the proposed rule changes that include a statutory provision that requires that the Commission adopt a single statewide benchmark rate applicable to all providers of non-optional operator services, regardless of whether the services are provided in connection with intraLATA or interLATA telecommunications service.  Proposed Rule 4 CCR 723-18-5.4.3 states:

In the absence of a specific order by the Commission, operator service tariff rates charged by providers shall not exceed the benchmark maximum operator service rates adopted by the Commission as Appendix A to these rules.

K. An operator who desires to charge rates above the benchmark rate in Rule 4 CCR 723-18.5.4.3 must support the rates by cost studies and are subject to an investigation by the Commission.  Rule 4 CCR 723-18-5.4.4 provides:

Operator service tariff rates filed by providers wherein the rates to be charged by the provider are above the Commission-determined benchmark rate in Rule 5.4.3 shall be subject to investigation by the Commission in hearings conducted pursuant to the Commission’s Rules of Practice and Procedure.  A provider proposing rates in excess of the benchmark rates shall be required to prove that such rates are just and reasonable and shall provide cost studies as required by Rules 4 and 5 of the Commission’s Rules prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers.

L. The benchmark maximum rates proposed in Appendix A of the Commission’s notice of rulemaking, Decision No. C00-584 generated considerable comment by the interested parties.

M. Staff believes that the Commission should adopt the benchmark rates indicated on Appendix A of Decision No. C00-584, with the exception that three of the rates be modified.  In Staff’s supplemental comments (Exhibit No. 2) Staff believes that upon review of the testimony and Exhibit GGSR-1 filed by Geraldine Santos-Rach of the OCC, the proposed benchmark rates for three services on Appendix A to Decision No. C00-584 should be increased.  The changes recommended by Staff to Exhibit A are:

(1)
Line 5 of Appendix A, Calling Card Station, Customer Dialed, Operator Assisted be increased to $.58.

(2)
Line 6 of Appendix A, Calling Card Station, Operator Dialed should be increased to $1.13.

(3)
Line 10 of Appendix A, Operator Assisted, Billed to Third Party should be increased to $1.51.

N. Geraldine G. Santos-Rach of the OCC testified that she reviewed and performed an analysis on the proposed benchmark rates.  Her analysis consisted of comparing the proposed benchmark rates to the sum of analogous wholesale rates plus an estimate of the retail cost of the operator services.  Ms. Santos-Rach stated that the retail price of the operator services should approximate the sum of the wholesale price plus the operator’s cost to distribute, market, and bill the service in the retail market.  She used Qwest’s Colorado PUC No. 17 tariff which identifies the analogous wholesale unbundled network element rates for operator services.  She explained that the source for the cost to distribute, market, and bill the service to Qwest’s retail customers is its resale discount rate multiplied by the retail rate.  The tariff also specifies resale discounts.  She stated that the sum of the wholesale unbundled network element rate plus the amount of the resale discount for comparable service represents a proxy for the retail rate of each service.  Ms. Santos-Rach believes that her tariff-based methodology can be used to assess whether the Commission’s proposed benchmark rates are just and reasonable.  The results of Ms. Santos-Rach’s analysis is found at Exhibit GGSR-1, pages 1 and 2 attached to the testimony of Geraldine G. Santos-Rach (Exhibit No. 4).  Ms. Santos-Rach stated that an alternate analysis can be used to test the reasonableness of the proposed benchmark rates.  This analysis relies on a cost study.  No cost studies were filed in this docket.

O. Ms. Santos-Rach stated that the proposed benchmark rates in her opinion “generally appear to be within a reasonable order of magnitude”.  (Testimony of Geraldine G. Santos-Rach, Exhibit no. 4 page 4)

P. At the hearing, Ms. Santos-Rach presented oral supplemental recommendations.  She recommended that the Commission adopt the higher of the proposed benchmark rates contained in the Commission’s notice of rulemaking Order, C00-584 and the proxy rates of her analysis, contained in her testimony.

Q. CPA presented comments on the proposed change to Rule 4 CCR-723-18-5.4.3 and proposed benchmark rates.

R. CPA believes that the proposed benchmark rates are too low.  CPA contends that if the Commission adopts the proposed benchmark rates, it would reduce competition of payphone providers and ultimately result in harm to payphone consumers.  The CPA believes that if the proposed benchmark rates are adopted, it would drastically lower revenue that the payphone operators rely upon.  If the lower rates were adopted, there would be fewer payphones available for consumers.  In addition, CPA states that a consequence of adopting artificially low benchmark rates can result in an increase in payphone unregulated rates for local calls.  CPA recommends that the Commission not adopt the proposed benchmark rate, but rather leave in place the existing rates for nonoptional operator services.

S. AT&T, One Call, Qwest, and WorldCom are concerned with some aspects of the proposed rules.  The joint commentators take issue with the requirement of proposed Rule 4 CCR 723-18-5.4.4 that requires providers of operator services to provide cost studies to support rates for nonoptional operator services that are above the proposed benchmark rates.  The joint commentators assert that the proposed rule departs from the current Commission rules, and the General Assembly’s Statement of Competitive Policy that allows market forces to establish rates for operator services with a cap on the market based price for the protection of consumers.  The joint commentators recommend that the Commission not adopt what they characterize as artificially low benchmark rates.

T. In his oral comments, presented at the hearing, Qwest witness Paul McDaniel stated that the proposed benchmark rates are below the market price for the services.  Mr. McDaniel believes that a market process should be relied upon to establish the operator services rates, rather than the rates proposed, since the underlying basis for the rates and the requirement of cost studies to price above the proposed benchmarks indicate a return to the traditional regulatory process.

U. The joint commentors recommend that the Commission adopt statewide benchmark rates based on the highest market rate as indicated in Attachment B of the joint commentator’s written comments and that the operator service categories be consolidated as indicated in Attachment B of the joint commentators’ written comments.

The joint commentators recommend that the language of proposed Rule 4 CCR 723-18-5.4.4 requiring cost studies and hearings in support of rates that are higher than the proposed benchmark rates should be modified to allow the Commission 

flexibility.  Joint commentators recommend the following modification of Rule 4 CCR 723-18-5-4-4:

723-18.5.4.4
Operator service tariff rates filed by providers wherein the rates to be charged by the provider are above the Commission-determined benchmark rate in Rule 5.4.3 shall be subject to investigation by the Commission.

The recommendation will not be adopted.

V. The joint commentators comment that the proposed benchmark rates for “call completion service” in Appendix A of Decision No. C00-584 should be removed since there does not exist a stand-alone “call completion service.”  The recommendation will be adopted.  Call completion, as indicated by joint commentators, is a function of a service, such as directory assistance or operator services, rather than a service.

W. The joint commentators next recommend that Rule 4 CCR 723-18-5.4.8 be modified to provide clarity as follows:

723-18-5.4.8
Any provider seeking a tariff rate higher than the benchmark rate described in Rule 4.4 must refile its new, proposed tariff rates within 60 days after promulgation of this revised rule ...

The suggestion will be adopted.  In addition, the joint commentators state that the language of the proposed rule mandating that any provider failing to meet the 60-day filing requirement will not be allowed to collect revenues for any Colorado intrastate call, violates a provider’s procedural due process and amounts to a suspension without a hearing.  The comment is well taken.  A hearing should be available to an aggrieved provider.  Rule 4 CCR 723-18-5.4.8 will be modified to allow for a hearing prior to action by the Commission.

X. The proposed rules with modification noted above should be adopted by the Commission.  Section 40-15-302(5) C.R.S. requires that the Commission determine a single statewide benchmark rate that is applicable to all nonoptional operator services providers.  OCC witness Santos-Rach concluded that the “…proposed benchmark rates generally appear to be within a reasonable order of magnitude”.  ( Exhibit No. 4, Testimony  of Geraldine G. Santos-Rach, Page 4).  This conclusion was based on her analysis and is found to be credible.  A provider has the option under proposed Rule 18-5.4.4 to propose rates that are higher than the benchmark rate in Rule 18-5.4.3.  Some of the commentators believe that the proposed benchmark rates are too low.  This contention was not supported with any studies or evidence to confirm this contention.  Some of the Commentators also  believe that the requirement of supporting rates higher than the proposed benchmark with cost studies would impose an onerous burden on providers who seek higher rates.  This contention is rejected.  The Commission needs to have cost studies as an evidentiary basis in order to make a decision as to whether rates in excess of the benchmark are just and reasonable.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission adopt the attached rules

III. order

Y. The Commission Orders That:

1. The proposed amendments to the Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations 723-2, and the Rules Regulating Operator Services for Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations 723-18, attached to this Decision and Order are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

4. A copy of the rules adopted by this Decision shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of reference of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
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