Decision No. R00-1299-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-437CP-Extension

in the matter of the application of schafer-schonewill & associates, inc. dba englewood express and/or wolf express shuttle, 422 broadway unit a, denver, co 80203 for authority to extend common carrier operations under puc no. 52940.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
denying motion for continuance

Mailed Date:  November 17, 2000

I. STATEMENT

A. On November 13, 2000, Applicant, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (“Wolf”), filed a Motion to Vacate and Reschedule Hearing and for Waiver of Response Time to Motion to Vacate and Reschedule Hearing (“Motion”) in the captioned proceeding.  The hearing of this matter is currently scheduled for November 17, 2000.

B. The relief requested in the Motion is based on the recent resignation of Wolf’s operations manager, Mr. Canto, as well as Wolf’s belief that additional time will be needed for hearing this matter.  Wolf indicates that Mr. Canto was responsible for preparing this application and was scheduled to testify at the hearing as one of its operating witnesses.  Wolf contends that Mr. Canto’s recent departure now effectively precludes it from presenting a portion of its operating testimony on the currently scheduled hearing date.  It requests that the hearing of this matter be delayed for 45 to 60 days after it hires a new operations manager.  Wolf is currently in the process of interviewing a replacement for Mr. Canto.  However, a new operations manager has not yet been hired.   

C. Wolf also contends that a continuance is warranted on the basis of its belief that the hearing will take longer than the one day currently scheduled.  It argues that adding additional hearing days weeks or months removed from the current hearing setting would ruin the continuity of the hearing.  It requests, therefore, that the matter be rescheduled for either two consecutive days or for days within a short time frame of each other.

D. On November 14, 2000, Intervenors, Denver Shuttle, LLC and Shuttle Associates, LLC, filed their Response in Opposition to Applicant’s Motion to Vacate Hearing and Reschedule Hearing.  Intervenors’ contend that Mr. Canto’s unavailability for hearing on November 17, 2000 does not constitute an “extraordinary condition” for the requested continuance as required by Rule 71(d) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-71(d).  It submits that Mr. Laleh, Wolf’s President, is fully qualified to present the operating testimony that was to be presented by Mr. Canto and that Mr. Laleh has had ample time to prepare such testimony.  Intervenors contend that they have expended substantial resources in preparing for the hearing and that they would be prejudiced by a continuance.  Intervenors also question whether additional time will be needed for hearing this matter.  In the event the hearing cannot be completed in one day, Intervenors have advised that they are available for hearing on additional dates within close proximity to the current November 17, 2000 hearing date.

E. Rule 71(d) of the Commission’s Rules of Practice and Procedure provides that a hearing continuance may only be granted upon a showing of “extraordinary circumstances”.  The Motion does not indicate when Mr. Canto either terminated his employment with or provided notice of such termination to Wolf.  Therefore, it is unknown how much time Mr. Laleh had to either replace Mr. Canto prior to hearing or to prepare to testify in his stead.  A review of the file in this matter, as well as the Wolf responses to Intervenors’ discovery, indicates that Mr. Laleh was actively involved in the preparation of Wolf’s case.  In addition, as President, it must be presumed that Mr. Laleh either has intimate knowledge of Wolf’s operations and the manner in which it proposes to offer service if this application is granted; or, at the very least, the ability to gain such knowledge in short order.  Accordingly, Mr. Laleh is in a position to provide the operating testimony that was to be presented by Mr. Canto on the presently scheduled hearing date. Mr. Canto’s resignation does not deprive Wolf of fully presenting its operating testimony on November 17, 2000 and, as a result, does not constitute a sufficient “extraordinary circumstance” justifying a continuance.

F.  In addition, the Motion requests that new hearing dates not be scheduled until 45 to 60 days after Mr. Canto’s replacement is hired by Wolf.  It is unknown when that will occur.  Therefore, the Motion effectively requests a continuance of indefinite duration.  That is unreasonable, even in light of Wolf’s willingness to waive the “speedy hearing” requirements of § 40-6-109.5, C.R.S.

G.  Finally, a review of the Commission’s calendar, as well as the schedule of the undersigned and of Intervenors, reveals that several additional dates in close proximity to November 17, 2000, are available for hearing this matter.
  Therefore, depending on the availability of Wolf and its counsel, additional hearing time can be secured so that the continuity of the hearing will be preserved.

H. For all the foregoing reasons, the Motion must be denied.
   

II. ORDER

A. It Is Ordered That:

1. The Motion to Vacate and Reschedule Hearing and for Waiver of Response Time to Motion to Vacate and Reschedule Hearing filed by Applicant, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle, on November 13, 2000 is denied.

2. This Order is effective immediately
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� It is noted that Wolf is free to dismiss this application and to re-file the same.  This procedure would, in all likelihood, result in hearing dates for a new application within the time frames requested by Wolf in its Motion.


� At present, these dates include November 22 and 27, 2000 and December 1, 2000.


� Counsel for all parties to this proceeding were telephonically advised of the ruling set forth in this Order at approximately 3:00 p.m. on November 15, 2000.
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