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I. STATEMENT

A. On August 17, 2000, the Colorado Telecommunications Association (“CTA”) filed its Motion to Dismiss and Motion to Bifurcate Proceedings.  On August 30, 2000, Applicant Western Wireless Holding Company, Inc. (“Western Wireless”), filed its response to the two motions.  Pursuant to a request from the parties, the Administrative Law Judge (“ALJ”) deferred ruling on the two motions while the parties attempted to negotiate a settlement in this proceeding.  After many attempts, the settlement negotiations between Western Wireless and CTA ultimately failed.  On November 13, 2000, CTA indicated to the ALJ that settlement was not a possibility and it requested that the ALJ rule on the two motions.  For the reasons set forth below the motions should be denied.

B. This is a consolidated proceeding.  It consists of two applications that were originally filed, namely, Docket No. 00A-171T and Docket No. 00A-174T.  In Docket No. 00A-174T
 Western Wireless sought an order of the Commission designating it as an eligible provider (“EP”) under the Commission’s Rules Concerning the High Cost Support Mechanism and Procedures for Administering the Colorado High Cost Fund, 4 Code of Colorado Regulations (“CCR”) 723-41 (“High Cost Rules”).  Docket No. 00A-171T is a request by Western Wireless to be designated an eligible telecommunications carrier (“ETC”) under the Commission’s Rules of Procedures for Designating Telecommunications Service Providers as Providers of Last Resort or as an Eligible Telecommunications Carrier, 4 CCR 723-42 (“ETC Rules”).  CTA’s Motion to Dismiss concerns Western Wireless’ application seeking EP status.  CTA’s Motion to Bifurcate concerns Western Wireless’ application for ETC status.

1. Motion to Dismiss
a. CTA’s Motion to Dismiss is, in its own words, “based on the simplest of propositions”.
  CTA contends that in order for a telecommunications provider to be designated an EP, it must first obtain a certificate of public convenience and necessity (“CPCN”) from this Commission to provide basic local exchange service.  CTA notes that Western Wireless concedes it does not and will not provide basic local exchange service as that term is defined in the Colorado statutes, § 40-15-102(3), C.R.S., and Commission rules.  CTA’s argument rests upon two main pillars.  The first is § 40-15-208(2)(a), C.R.S., which provides as follows:

The Commission is hereby authorized to establish a mechanism for the support of universal service, also referred to in this section as the “high cost support mechanism”, which shall operate in accordance with rules adopted by the Commission.  The purpose of the high cost support mechanism is to provide financial assistance to local exchange providers to help make basic local exchange service affordable and allow such providers to be fully reimbursed for the difference between the reasonable costs incurred and making basic service available to their customers within a rural, high cost geographic support area and the price charged for such service, after taking into account any amounts received by such providers under price support mechanisms established by the federal government and by this state.  The Commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.  The high cost support mechanism shall be supported and distributed equitably and on a non-discriminatory, competitively neutral basis through a rate element assessed on all telecommunications service providers in Colorado.

CTA also points to the provisions of the High Cost Rules governing designation as an EP.  Specifically, Rule 4 CCR 723-41-8.2.1 provides as follows:

Contents of Application.  The application must provide evidence sufficient to estab1lish that:

2.1.1
The provider is, or is applying to be, qualified as an eligible telecommunications carrier under the rules set out at 4 CCR 723-42 for purposes of being eligible to receive federal universal service support.  The provider agrees to provide such basic local exchange service as described in Sections 214(e) and 254 of the Communications Act of 1934;

2.1.2
The provider will offer basic local exchange service throughout the entire geographic support area; 

2.1.3
The provider has the managerial qualifications, financial resources, and technical competence to provide basic local exchange service throughout the specified support area regardless of the availability of facilities or the presence of other providers in the area;

2.1.4
The provider is not receiving funds from the HCSM or any other source that together with revenues, as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to customers of such provider; and

2.1.5
The granting of the application serves the public convenience and necessity, as defined in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.

b. CTA reads the statutory provision cited above as a charge or limitation to this Commission that high cost support shall only go to certificated local exchange providers for the provision of basic local exchange service.  While certification requirements are contained elsewhere, the word “only” does not appear in the statute.  Western Wireless’ application, should it be granted, will not interfere with the statutory charge.  In addition, CTA ignores the last sentence of the quoted statute which charges this Commission with distributing the high cost support funds equitably and on a non-discriminatory, competitively neutral basis.  This Commission has taken the position that competitively neutral means technology neutral as well.  CTA’s position that Western Wireless is ineligible as a wireless provider goes against the technology neutral policy of the Commission.

c. CTA also points to High Cost Rule 8.2.1.2, which requires the provider to offer basic local exchange service throughout the entire geographic support area.  CTA suggests this is further evidence that the Commission in its rules requires that to be eligible one must be a basic local exchange provider.  However, as Western Wireless notes, 8.2.1.2 must be read in context.  The rule immediately preceding it, 8.2.1.1, states that the provider must agree to provide such basic local exchange service as is described in §§ 214(e) and 254 of the Communications Act of 1934.
  As Rule 8.2.1.2 immediately follows Rule 8.2.1.1, it follows that the basic local exchange service referred to in 8.2.1.2 is the same as that referred to in 8.2.1.1, namely, basic local exchange service as described in §§ 214(e) and 254 of the Communications Act of 1934.  The first subsection describes what services must be offered, and the next subsection describes where they must be offered.  The ALJ does not read Rule 8.2.1.2 as an independent requirement that in order to be eligible to receive support one must be offering basic local exchange service as defined in the Colorado statutes and Commission Rules under authority of a CPCN.

d. Finally, based on the supplemental authority provided by Western Wireless,
 it appears likely that the Federal Communications Commission (“FCC”) would look disfavorably on a State support system that provided support only to certificated local exchange carriers (“LECs”).

e. In summary, CTA’s Motion to Dismiss must be denied because:  (1) there is no explicit statutory or rule requirement that an entity must be certificated as a LEC to receive EP designation; (2) it is the policy of this state to provide support on a competitively neutral, technology neutral basis; (3) it is the policy of this state that all barriers into entry to the provision of telecommunications services in Colorado be removed as soon as is practicable, see § 40-15-502(7), C.R.S.; and (4) it is likely the policy of the FCC that any State support mechanism limited only to certificated LECs would be subject to preemption as discriminatory.

2. Motion to Bifurcate
a. The Motion to Bifurcate relates to Western Wireless’ ETC application.  By its motion CTA seeks to separate that portion of the application which impacts rural providers from that portion of the application in which Western Wireless seeks ETC designation in Qwest Corporation’s service territory.  Further, CTA requests deferral of that portion of the application which seeks ETC status in rural provider service territories, including the issues involving disaggregation of rural provider study areas.  CTA suggests that the prefiled testimony of Western Wireless is insufficient to establish a methodology for disaggregation.  It also suggests that uniform standards by this Commission would be necessary prior to any disaggregation.  CTA also points to ongoing task forces that are addressing these and other questions, such as the development of costing methodologies for rural providers.  Finally, it suggests that other testimony in the record from the Staff points to unknown risks of disaggregation.

b. In response, Western Wireless notes that CTA does not specifically identify all issues it wishes to bifurcate and defer.  Western Wireless points out that the FCC has a detailed process for disaggregating service areas, not study areas, of rural LECs, which would be the process to be followed, and suggests that no Commission procedures would be necessary prior to consideration of disaggregation.  Western Wireless disagrees that new cost models must precede any disaggregation.

c. CTA’s motion should be denied.  To the extent that CTA parcels out portions of the prefiled direct testimony in support of its argument, this introduces untested facts and testimony prior to their receipt into evidence.  The motion cannot be granted on this basis.  Concerning its argument that this Commission must have procedures in place prior to ordering disaggregation, it appears that the procedures are set forth in FCC rules, should such a ruling be made by this Commission.  CTA’s claim that the development of cost models must precede any attempt at disaggregation is not persuasive.  Therefore the proceeding need not be bifurcated and deferred pending rulemaking by this Commission. The motion should be denied.

II. ORDER

C. It Is Ordered That:

1. The Motion to Dismiss and Motion to Bifurcate Proceedings filed August 17, 2000 by the Colorado Telecommunications Association are denied.

2. This Order shall be effective immediately.
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� In its motions, CTA has switched the two dockets.  This is understandable, since many of the pleadings and Orders in this docket contain captioning errors.  However, this typographical error does not affect either the motions or the ruling.


� Motion to Dismiss, paragraph 3.


� Western Wireless has alleged it will offer such service.  CTA has not challenged this in its Motion.


� In the Matter of Western Wireless Corporation Petition for Preemption of Statutes and Rules Regarding the Kansas State Universal Service Fund Pursuant to Section 253 of the Communications Act of 1934, FCC 00-309, File No. CWD 98-90 (August 28, 2000).
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