Decision No. R00-1263-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-437CP-Extension

in the matter of the application of schafer-schonewill & associates, inc. dba englewood express and/or wolf express shuttle, 422 broadway unit a, denver, co 80203 for authority to extend common carrier operations under puc no. 52940.

INTERIM ORDER OF
administrative law judge
dale e. ISLEY
granting motion for extension
of time to supplement witness
list and exhibits

Mailed Date:  November 9, 2000

I. STATEMENT

A. On November 3, 2000, Intervenor, Denver Shuttle, LLC (“Denver Shuttle”) filed a Motion for Extension of Time (through and including November 8, 2000) to Supplement Witness List and Exhibits (“Motion”) in the captioned proceeding.  As grounds for the Motion, Denver Shuttle states that it failed to timely receive clarification from Applicant, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (“Wolf”), concerning alleged ambiguities in Wolf’s witness and exhibits list filing made on October 16, 2000.  Denver Shuttle asserts that this failure precluded it from filing a full and complete supplemental witness/exhibits list on November 3, 2000, as mandated by Decision No. R00-1190-I.

B. On November 7, 2000, Wolf filed a Reply in Opposition to the Motion (“Reply”).  Essentially, Wolf contends that Denver Shuttle either had possession of or access to sufficient information to make a full and complete supplemental witness and exhibits list filing on the November 3, 2000, due date.  The Reply also requests an opportunity for Wolf to supplement its witness/exhibits list in the event the Motion is granted.

C. Decision No. R00-1190-I, denied Denver Shuttle’s motion to dismiss this application, granted Wolf’s previously filed motion for an enlargement of time to file its witness and exhibit list and, further, granted Denver Shuttle an opportunity to file a supplemental witness/exhibits list in response to the Wolf witness/exhibits list filing.  Wolf filed its witness/exhibits list on October 16, 2000.  Among others, the listing of exhibits referred to documents “as filed with the PUC” (time schedules and tariffs) and various other documents (Adams’ Mark journals, Keith Sexton letter, and Andre van Hall letter).  Contrary to the requirements of Rule 71(b)(4) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-71(b)(4), Wolf did not attach copies of any of the listed exhibits to its witness and exhibits list filing.  

D. On October 23, 2000, approximately one business day after receipt of Decision No. R00-1190-I, Denver Shuttle’s counsel faxed correspondence to Wolf’s counsel requesting clarification of the documents listed in Wolf’s witness/exhibits list as well as copies of the same.  Counsel requested that the clarification and copies be provided by October 26, 2000 so that Denver Shuttle would have sufficient time to meet the November 3, 2000 supplemental witness/exhibits list filing deadline.

E. Early in the morning of November 3, 2000, Wolf’s counsel responded to the above request by faxing to Denver Shuttle’s counsel correspondence dated November 2, 2000.
  The subject correspondence generally objected to the need for the requested clarification and copies.  Nonetheless, this correspondence was accompanied by 44 pages of material.  Presumably, this material consisted of copies of the exhibits listed in Wolf’s witness/exhibits list filing.

F. Under the above circumstances, Denver Shuttle’s request for an additional opportunity to supplement its witness/exhibits list filing is reasonable.  Wolf’s failure to attach copies of its exhibits to its witness/exhibits list filing made it impossible for Denver Shuttle to know exactly which time schedules, tariffs, journals, or letters Wolf’s listing referred to.
  This made Denver Shuttle’s request for clarification and copies entirely reasonable.  The request would not have been necessary if Wolf had merely complied with its obligation to provide copies of the subject documents to Denver Shuttle under the provisions of Rule 71(b)(4).  

G. In addition, it was unreasonable for Wolf to wait until the due date of Denver Shuttle’s supplemental witness/exhibits list filing to respond to Denver Shuttle’s request.  Wolf should have had copies of the subject documents readily available since it was intending to use them as exhibits in connection with the hearing of this matter.  Again, a response to Denver Shuttle by the requested October 26, 2000 date would have made Denver Shuttle’s request to supplement unnecessary or, at the very least, unreasonable.

H. For the above reasons, the Motion is granted.  Denver Shuttle shall file any desired supplemental witness and exhibits list in this matter on or before November 8, 2000.

I. Under the above circumstances the undersigned is unable to discern any reasonable basis for granting Wolf a corresponding opportunity to further supplement its witness and exhibits list.  It was granted the opportunity to file a full and complete witness/exhibits list notwithstanding its failure to timely do so as required by Rule 71(b)(4).  Denver Shuttle’s need for an extension of time to file a supplemental witness/exhibits list resulted entirely from Wolf’s actions and provides no justification for providing another witness/exhibits filing opportunity for Wolf.  Accordingly, Wolf’s request to file a supplemental witness/exhibits list is denied.  

II. ORDER

A. It Is Ordered That:

1. The Motion for Extension of Time to Supplement Witness List and Exhibits filed by Intervenor, Denver Shuttle, LLC, on November 3, 2000 is granted.

2. Any desired supplemental witness and exhibits list must be filed by Denver Shuttle, LLC, on or before November 8, 2000.

3. The request contained in the Reply of Applicant, Schafer-Schonewill & Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle, to file a supplemental witness and exhibits list in this proceeding is denied.

4. This Order is effective immediately.
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� The time stamp on the subject correspondence indicates that it was faxed at 1:34 a.m. on November 3, 2000.


� Wolf’s contention that Commission policy discourages the filing of documents that are readily accessible from Commission files or other similar sources might have merit if its exhibit listing described the subject documents and their exact location with greater specificity (i.e., “correspondence from Keith Sexton dated April 18, 2000 directed to Mr. Bruce Smith in PUC Docket No. 00A-___CP, a copy of which is available for inspection and copying at the offices of the Colorado PUC”).
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