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in the matter of the application of airport express, inc., 521 n. link lane, fort collins, co 80524, for authority to suspend operations under colorado common carrier certificate no. 20005.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  November 3, 2000

Appearances:

James A. Beckwith, Esq., Arvada, Colorado, on behalf of applicant; and

David A. Beckett, Assistant Attorney General on behalf of staff.

I. STATEMENT

A. By application filed July 21, 2000, Airport Express, Inc., requests permission from this Commission to suspend operations under PUC-20005 for a period of six months.  As grounds for the voluntary suspension, Airport Express, Inc., notes that it has what it believes to be overlapping federal authority which provides it greater rate flexibility, and thus wishes to suspend its state-issued certificate.  On July 31, 2000, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On August 17, 2000, the staff of the Commission intervened in opposition to the suspension.  On August 31, 2000, Shamrock Taxi of Fort Collins, Inc., doing business as Shamrock Shuttle (“Shamrock Taxi”), filed its request for intervention, arguing that instead of a suspension the certificate be revoked for alleged improper activity.  The intervention of Shamrock Taxi was dismissed on October 3, 2000 as requesting something not within the ambit of this application.

C. Pursuant to notice the matter came on for hearing on October 27, 2000 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. As noted in the statement, on July 21, 2000, applicant filed this voluntary application (verified on October 25, 2000) seeking suspension of its certificate, PUC-20005.  As grounds, applicant notes that it desires to operate under federal authority with greater rate flexibility, thus making PUC-20005 unnecessary.  Accordingly, applicant states, it wishes to put its state certificate in suspension pending a decision about what it wants to do with the certificate in the future.

2. The Commission has a body of rules directly applicable to voluntary suspensions found at 4 Code of Colorado Regulations 723-31-6.2:

723-31-6.2
Voluntary suspensions may be granted without hearing by the Commission on application, upon terms and conditions as the Commission deems proper.

 

723-31-6.2.1
No certificate may be suspended for more than 12 consecutive months, unless otherwise authorized by the Commission.

 

723-31-6.2.2
No certificate may be suspended for more than 12 months in any 24-month period, unless otherwise authorized by the Commission.

 

723-31-6.2.3
No certificate with a seasonal restriction may be suspended for two consecutive seasons, unless otherwise authorized by the Commission.

 

723-31-6.2.4
An applicant requesting suspension for a longer period than authorized by this rule shall be required to prove that the suspension is in the public interest and that alternative service will be available during the period of suspension.

3. It is the position of applicant’s counsel that so long as the request is for less than 12 months the above rules state no items which applicant is required to prove, no criteria for approval (arguably making it a matter of grace), and, thus, applicant is unaware of any evidence it is supposed to bring to bear in this application other than its express desire for a suspension.

4. The parties stipulated that there is at least one other state-certificated carrier in the area, Shamrock Taxi, which is providing the same or similar service under its own state certificates.  The public has available to it another carrier besides Airport Express, Inc., operating under state authority.

5. As indicated by staff counsel and witness, this agency has commenced show cause proceedings against Airport Express, Inc., to revoke PUC-20005.  Those proceedings render moot any argument that this agency might have regarding the need for Airport Express, Inc., to maintain PUC-20005.

III. discussion

E. To begin, counsel for Airport Express, Inc., is correct that the rules as currently written give no notice that anything more than filing an application for suspension is required.  Indeed, by creating criteria for applications in excess of 12 months, the rules necessarily imply that applications for 12 months or less should be routinely granted. However sincere, staff’s desire to impose ad hoc conditions upon this application run afoul of prohibited rulemaking and/or denial of due process.  See Avicomm, Inc. v. Colo. PUC, 955 P.2d 1023 (Colo. 1998); Colorado OCC v. Mountain States Tel. & Tel. Co., 816 P.2d 278 (Colo. 1991). See also Elizondo v. Dept. of Revenue, 194 Colo. 113, 570 P.2d 518 (1977).

F. Logically, the institution of revocation proceedings undercuts any arguments regarding maintaining PUC-20005. It is likely that this was the reason for staff’s decision not to testify.

G. Given the above, an appropriate order should enter allowing Airport Express to suspend PUC-20005 for six months.

IV. ORDER

H. The Commission Orders That:

1. Airport Express, Inc., is hereby granted a suspension of PUC-20005 for the period November 1, 2000 to and including April 1, 2001.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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