Decision No. R00-1179

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00M-559CP

in the matter of the application of metro taxi, inc., for an order of the commission exempting driver brian a. barrows from the requirement of part 391.41(b)(12)(I) of the rules regulating safety for motor vehicles carriers and establishing civil penalties, 4 ccr 723-15.

recommended decision of
administrative law judge
william j. fritzel
granting application

Mailed Date:  October 17, 2000

Appearances:

Brian A. Barrows, Aurora, Colorado, (Pro Se); and

Denise Litz, Manager, Metro Taxi, Inc. (Pro Se).

I. statement:

A. On October 3, 2000, Metro Taxi, Inc. (“Metro”), filed an application for an order of the Commission exempting driver Brian A. Barrows from the requirement of Part 391.41(b)(12)(i) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations (“CCR”) 723-15.

B. The Commission scheduled a hearing of this matter for October 16, 2000.  The matter was heard as scheduled.  Testimony was received from Brian A. Barrows and Denise Litz.  At the conclusion of the hearing, the matter was taken under advisement.

C. Pursuant to § 40-6-109, C.R.S., the record of the hearing is transmitted to the Commission.

II. findings of fact and conclusions of law

D. Metro Taxi, Inc., and Brian A. Barrows filed this application requesting an order of the Commission exempting Mr. Barrows from the requirement of Part 391.41(b)(12)(i) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 CCR 723-15.  Attached to the application, which is contained in the official file of the Commission, is a Department of Transportation medical examiner certificate dated August 25, 2000; a letter from William D. Swafford, M.D. of the University of Colorado Health Sciences Center, and the State of Colorado Motor Vehicle driving record of Mr. Barrows.

E. Mr. Barrows and Metro request a waiver of the above stated rule for the reason that Mr. Barrows is currently taking Methadone, a controlled substance, under the supervision of Dr. Swafford from the ARTS Outpatient clinic at the University of Colorado Health Sciences Center in Denver.  Mr. Barrows is currently taking a controlled dosage of methadone prescribed by, and under the supervision of Dr. Swafford of the University of Colorado Health Sciences Center Clinic.  The Methadone therapy was prescribed by Mr. Barrows’ physician for the purpose of treating chronic pain syndrome associated with Crohn’s disease which is an intestinal track disease.  Mr. Barrows was diagnosed with this disease in 1977.  This disease causes acute intestinal track problems and is associated with constant pain.  Mr. Barrows has testified that since 1977 he has undergone six abdominal surgeries, the last being in 1992.  A variety of therapies were prescribed for the treatment of pain control, including Ibuprofen.  Mr. Barrows testified at the hearing that the Ibuprofen therapy was terminated because it had a tendency to cause chronic bleeding ulcers.

F. After experiencing problems with Ibuprofen, Mr. Barrows’ physician prescribed a stable dose of Methadone with controls to treat the pain.  This therapy to date has been successful in controlling Mr. Barrows’ constant pain.

G. The Methadone therapy is closely supervised by Mr. Barrows’ physician and the clinic at the University of Colorado Health Sciences Center.  Mr. Barrows is required to make visits to his physician and the clinic once a week to pick up Methadone and to see a counselor.  A urine test is administered by the clinic once a month.  The Methadone treatment is used solely for the therapeutic management of pain associated with Mr. Barrows’ medical condition.

H. Dr. Swafford in his letter attached to the application states that “. . .Mr. Barrows is maintained on a stable dose of methadone which will not interfere with his judgement or his ability to operate a motor vehicle.”

I. Mr. Barrows testified that the Methadone treatment has not interfered with his judgment and the ability to safely operate a motor vehicle.  Mr. Barrows stated that he has been employed as a commercial driver in Missouri and as a school bus driver.

J. Mr. Barrows currently holds a Colorado operator’s license.  His motor vehicle record history shows no violations or citations.

K. Denise Litz testified that Mr. Barrows has applied for a position with Metro as a taxi driver.  She stated that in her judgment, Mr. Barrows would be a good taxi driver.  Metro supports the granting of the waiver.

L. It is found and concluded that a waiver of Part 391.41(b)(12)(i) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 CCR 723-15 should be granted.

M. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

N. The Commission Orders That:
1. Metro Taxi, Inc., and Brian A. Barrows are granted a waiver of Part 391.41(b)(12)(i) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations 723-15, relating to use of controlled substances, for a period of two years from the effective date of this Decision.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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