Decision No. R00-1176-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-549E

IN THE MATTER OF THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR AN ORDER APPROVING ITS 1999 INTEGRATED RESOURCE PLAN.

Procedural Order

Mailed Date:   October 13, 2000

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. This matter concerns the Application for Approval of Final 1999 Integrated Resource Plan (“IRP”) filed by Public Service Company of Colorado (“Public Service” or “Company”) on September 13, 2000.  The Hearings Commissioner conducted prehearing conferences in this case on October 4 and 6, 2000 for the purpose of determining various procedural matters.  After hearing argument from the parties, I made several determinations.  Those determinations are reflected in this order.

B. At the prehearing conference on October 4, 2000, the parties first presented argument on the Motion to Approve Final IRP Without Hearing filed by Public Service on September 13, 2000.  Some of the parties, including Commission Staff, the Colorado Office of Consumer Counsel (“OCC”), and the City and County of Denver opposed the motion, suggesting that a hearing is necessary prior to approval of the Company’s IRP.
  Based upon the argument presented, I conclude that a hearing is necessary.  In particular, I agree with the Intervenors’ suggestion that the Commission has not considered in the other IRP dockets all of the issues presented in the instant application.  Therefore, a hearing is necessary to allow the parties to investigate and address in testimony whether the proposed IRP should be approved.

C. Public Service also filed a Motion for Expedited Procedural Schedule.  That filing states that it is necessary for the Commission to give expedited consideration to the application in light of the need for the Company to acquire substantial amounts of new electric capacity in the near future.  No party contested the need for expedited action on portions of the IRP.  Notably, Staff suggested that the Commission conduct expedited hearings regarding the proposed 2001-02 resource acquisitions only.  I agree with this suggestion.
  Expedited consideration of this portion of the proposed IRP appropriately balances the Company’s need for accelerated process with the Intervenor’s interests in fully and carefully investigating the proposed IRP.  With the hearing limited in this manner (i.e. to proposed resource acquisitions for 2001-02), an expedited procedural schedule is appropriate.

D. The following schedule is now established:

(  Hearings shall commence at 8:30 a.m. on November 16, 2000 and continue as necessary on November 17, 29-30, and December 1, 2000.

(  Public Service shall submit its prefiled direct testimony and exhibits in support of its application on or before October 10, 2000.

(  Intervenors shall submit their prefiled testimony and exhibits on or before November 6, 2000.

(  Public Service will be permitted to offer oral rebuttal at hearing to the Intervenors’ testimony.

(  On or before November 13, 2000, Public Service shall file a statement listing the order of witnesses at hearing, order of cross-examination by the parties, estimated cross-examination time for each witness, and any pending motions.

(  The parties shall serve upon all other active parties
 all prefiled testimony and exhibits, and all discovery responses by hand-delivery or overnight mail.  Service upon other parties shall be effected by regular mail.

(  Except as provided in this order, responses to all written discovery requests shall be made within five business days of service of the requests.  Response time to discovery requests related to Intervenor’s direct testimony and exhibits shall be three business days.

(  Public Service shall make arrangements with the court reporter to timely obtain a transcript of the hearings for Commission deliberations in this matter.

E. In Decision No. R00-117-I, I granted Public Service’s motion for extraordinary protective provisions in part only.  Public Service and CIEA both request reconsideration of that order.  Essentially, both parties again request that certain information relating to the Company’s Supply-Side Solicitation be provided only to the Commission, Commission Staff, and the OCC, and then only under certain conditions (i.e. that no consultant for the Commission, Staff, or the OCC be engaged in the development or marketing of electric power).  Except as provided here, I will deny the request for reconsideration.

F. I conclude that the Commission’s confidentiality rules (4 CCR 723-16), in conjunction with the protective provisions set forth in Decision No. R00-1117-I and here properly balance Public Service’s and CIEA’s interest in preserving the confidentiality of certain documents with the parties’ rights to fully participate in this docket.  The Company’s and CIEA’s suggestion that parties such as the City of Denver--no one has contended that these entities lack standing to participate as parties to this case--simply be denied all access to certain relevant information would likely constitute a violation of due process.  This is so especially in light of the protective provisions that have been established to maintain the confidentiality of information in this case.

G. Public Service’s and CIEA’s contention that the bidding process in future IRPs will be “chilled” is also unconvincing.  I note that the confidentiality rules and the protective orders adopted in this case strictly control the persons who may review confidential information and the manner in which that information may be used now and in the future.  There is little reason for bidders to fear that the subject information will be misused as a result of its production to parties in this docket in light of the protective provisions that apply here.  As for the suggestion that bidders in the present IRP may withdraw their bids and their bid information if that information is provided to parties such as the City of Denver,
 I note:  The bid information was made part of this proceeding by Public Service as part of the IRP process.  It is unclear to me under what authority bidders could “withdraw” any bid information from this docket (i.e. excuse Public Service from providing that information to parties pursuant to discovery requests) simply by withdrawing their bids.

H. At the October 6 hearing, Public Service belatedly suggested other protective provisions besides an absolute denial of the subject information to other parties such as the City of Denver.  However, I find that some of these suggestions (e.g. examination of the documents only at Public Service’s premises with no copies made and no note-taking permitted) would also preclude the parties from meaningfully participating in this docket.

I. I will adopt the additional protective provisions set forth here:
  Intervenors will be required to request confidential information
 through discovery.  Intervenors will be required to identify those individuals who will examine the requested confidential documents and will provide background information regarding those individuals to Public Service (e.g. that information which will allow Public Service to confirm that those individuals are not involved in the development or marketing of power projects) prior to the Company’s production of the information.
  In addition to signing the nondisclosure agreement provided for in the confidentiality rules, each person examining confidential documents will provide an affidavit to the Company that confirms that the person is not currently involved in the development or marketing of electric power projects, and such person does not currently intend to be involved in the development or marketing of power projects in the foreseeable future; that such person will not use the confidential information except in participation in the instant proceeding; that such person will not disclose the confidential information to any other person not previously approved by Public Service; and that such person agrees to return all copies of confidential information and notes of such information to Public Service at the conclusion of this proceeding.

J. Public Service will produce confidential documents at a designated place where Intervenors’ representatives, assuming all other protective provisions are met, will be allowed to examine those documents.  Intervenors, upon request, will be provided one copy of confidential documents.  No copies, excluding necessary notes, may be made by Intervenors except for 

those required for filing with the Commission as part of testimony.

K. At the prehearing conferences, I stayed Decision No. R00-1117-I until October 11, 2000 to the extent that order required Public Service to produce confidential information to Intervenors prior to that date.  That stay order is memorialized here.

II. ORDER

A. It is Ordered That:

1. The Motion to Approve Final IRP Without Hearing filed by Public Service of Colorado on September 13, 2000 is denied.

2. The Motion for Expedited Procedural Schedule filed by Public Service Company of Colorado on September 13, 2000 is granted consistent with the above discussion only and is otherwise denied.

3. Hearing in this matter shall commence at 8:30 a.m. on November 16, 2000 and continue as necessary on November 17, 29-30, and December 1, 2000.  Hearings shall be conducted in Commission Hearing Room A.  The procedural schedule discussed above is adopted.

4. Consistent with the above discussion, the motions to reconsider Decision No. R00-1117-I by Public Service Company of Colorado and the Colorado Independent Energy Association are denied.  The supplemental protective provisions discussed above are adopted.

5. Decision No. R00-1117-I, to the extent that order required Public Service Company to immediately produce confidential information to Intervenors other than Commission Staff and the Colorado Office of Consumer Counsel is stayed until October 11, 2000.

B. This Order is effective immediately on its 
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�  Staff did suggest, as an alternative, that the Commission simply accept (but not approve) Public Service’s IRP for years 2001-02, allowing the Company to acquire necessary resources to meet projected electric need for those years on an emergency basis and without Commission approval of the Company’s resource decisions.  Under this alternative, the Commission would review the prudence of Public Service’s selection of 2001-02 resources when the Company requests recovery of its investments and expenses in rates.  I will not accept this suggestion.  I believe that this course of action is inconsistent with at least the spirit of the IRP rules which contemplate Commission review and approval of an IRP prior to a utility’s acquisition of new resources.


�  Issues litigated in other dockets will not be reheard in this proceeding.


�  Public Service requests that the TriState acquisition previously scheduled for 2003 also be considered in the upcoming hearing, inasmuch as this resource will likely be accelerated.  I also agree with this suggestion.


�  Active parties (i.e. the interested parties who appeared at the October 4, 2000 prehearing conference and who intend to participate at hearing) are:  Public Service, the City and County of Denver, the OCC, the Colorado Renewable Energy Society, the Colorado Independent Energy Association, and Commission Staff.


�  If bidders in Public Service’s IRP process do not understand that bid information may be disclosed to parties in Commission proceedings under appropriate confidentiality protections, Public Service should modify its futures RFPs to make this clear.


�  These additional provisions do not apply to Commission Staff and the OCC.  Those parties will be bound by the requirements set forth in the confidentiality rules and the provisions in Decision No. R00-1117-I only.


�  The term “confidential information” or “confidential documents” in the ensuing discussion refers to that information which was the subject of Public Service’s motion for extraordinary protection and related documents.


�  I expect Intervenors such as Denver to limit the number of individuals who will examine confidential information to those absolutely necessary to their participation in this case.
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