Decision No. R00-1160

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00K-353CP

in the matter of docket no. 00a-243cp-Transfer and docket no. 00a-244cp-transfer, applications of denver shuttle, llc, d/b/a denver airport shuttle for authority to transfer certificate of public convenience and necessity puc no. 2778 & i and puc no. 82.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
arthur g. staliwe

Mailed Date:  October 11, 2000

Appearances:

Richard L. Fanyo, Esq., Denver, Colorado, on behalf of transferor and transferees; and

Richard J. Bara, Esq., Denver, Colorado, on behalf of intervenor Schafer-Schonewill & Associates, Inc.

I. STATEMENT of the case

A. Previously filed as separate applications to transfer each authority and encumber the transferred certificates in favor of G.E. Capitol Corporation (Docket Nos. 00A-243CP and 00A-244CP), both applications were consolidated on June 27, 2000 into this docket.  Also consolidated for hearing is Docket No. 00F-349CP, a complaint by Schafer-Schonewill & Associates, Inc. (“Schafer-Schonewill”), against Denver Shuttle, LLC and Shuttle Associates, LLC alleging abandonment and/or dormancy of certain portions of the certificates, which complaint was filed June 21, 2000.  All matters were consolidated for hearing on August 25, 2000 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.

B. Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

C. Based upon all the evidence of record, the following is found as fact:

1. In order to limit controversey and render moot many of the allegations in the complaint, transferors retain the following portions of PUC-2778 & I and PUC-82:

PUC-2778 & I

I.
Transportation of

passengers, on schedule,

between all hotels and motels within the city and County of Denver, State of Colorado, on the one hand, and, on the other hand, the Colorado Springs Municipal Airport, Colorado Springs, Colorado, on the other hand, serving all intermediate points on and within two miles of that portion of Interstate 25, between Denver and the Colorado Springs Municipal Airport and serving all points located on and within one mile of Interstate 225 as off-route points.

II.
Transportation of


passengers in sightseeing service,

between Denver, Colorado and the following points:  Esters Park, Colorado; Pikes Peak; The Georgetown Loop; Echo Lake and Mount Evans; The Denver Mountain Parks; Nederland, Colorado; Central City, Colorado; Idaho Springs, Colorado; Jarre Canyon, Colorado; Leadville, Colorado; Fairplay, Colorado; Longs Peak; Mesa Verde; Colorado Springs, Colorado; and points on Colorado’s Western Slope.

III.
Transportation of


passengers and their baggage, in taxi service, in one vehicle,


between all points within the City and County of Denver, State of Colorado.

IV.
Transportation of


passengers and their baggage, in special taxicab and special bus service, 


between all points within the City and County of Denver, State of Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand.

RESTRICTIONS:

A.
Item I is restricted as follows:

1.
against traffic originating at or terminating at Denver International Airport;

2.
against serving intermediate points in Douglas County;

3.
against serving intermediate points in El Paso County; and

4.
to serving only those points named in the carrier’s filed schedule.

B.
Item II is restricted to providing round-trip service.

PUC-82
I.
Transportation of

passengers, on schedule, 

between Denver International Airport, on the one hand, and points in Vail, Colorado, and the Keystone ski area located in summit County, Colorado, on the other hand.

II.
Transportation of


Passengers, in sightseeing service,


Between all points within the City and County of Denver, State of Colorado.

RESTRICTIONS:

A.
Item I is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

B.
Item II is restricted to providing round-trip service.

Transferors readily concede that some portions of the retained authorities have not been operated for a significant period of time, while the provision of taxi service in one vehicle between all points in the City and County of Denver is handled by another Yellow Cab taxi operation with separate authority.

2. As pertinent to these consolidated applications, the Commission rules governing transfers pertinently provide:

 
723-31-3.5.1
The transferee will engage in bona fide common carrier operations under the certificate.

 
723-31-3.5.2
The transferor of a certificate has been engaged, and now is engaged in, bona fide common carrier operations under its certificate; and, further, that neither the certificate nor any part thereof has been abandoned or allowed to become dormant.

 
723-31-3.5.3
All rights held under each certificate are sought to be transferred or that a split of the certificate is in the public interest.

 
723-31-3.5.4
The transfer will not result in the common control or ownership of duplicating or overlapping operating rights, unless it is agreed by the parties that the Commission may cancel any overlapping or duplicating operating rights, or unless the Commission finds that the duplication or overlap is in the public interest or is immaterial.  The term operating rights applies to both common carrier certificates and contract carrier permits.

3. The competent evidence in this matter indicates that the transferee, Supershuttle International, Inc. (“Supershuttle”), of Phoenix, Arizona, or such wholly-owned Colorado corporate shells established by Supershuttle, will own and/or operate PUC-82 and PUC-2778 & I (those portions sought to be transferred, not those portions to be retained).  Indeed, it is the fear of intervenor Schafer-Schonewill that a large corporate conglomerate with presence in many major urban markets in the United States will prove to be detrimental to intervenor.  In particular, Schafer-Schonewill fears that Supershuttle (by and through any local operating company) will prove to have superior financial resources, allowing it to lower shift prices to drivers, with the result that Supershuttle will either lure away drivers currently working for Schafer-Schonewill, or compel Schafer-Schonewill to reduce its driver charges to unprofitable levels. In effect, Schafer-Schonewill argues that a large, wealthy operator may engage in predatory pricing. However, pursuant to § 40-3-103, C.R.S., the Commission is not permitted to regulate the charges to a driver assesed by a common or contract carrier.  Simply put, Schafer-Schonewill’s fear of future competition from Supershuttle is not cognizable before this agency.

4. The competent evidence in this matter establishes that both Denver Shuttle, LLC and Shuttle Associates, LLC have been actively engaged in common carrier operations under those portions of PUC-82 and PUC-2778 & I sought to be transferred here.  As pertinent to this consolidated application, those parts that the transferors seek to sell have in fact been operated, and are being operated during the pendancy of this transfer.  There is no evidence to the contrary from intervenor. See Exhibit Nos. 18 and 19.

5. The split proposed by the transferors clearly seeks to retain those portions of PUC-82 and PUC-2778 & I which Supershuttle does not desire to acquire, and which Supershuttle has no active plans to operate.  While intervenor argues that there is no evidence that a split of the certificates will be in the public interest, the evidence in this matter establishes that Supershuttle with its presence in many urban markets from New York to Los Angeles, and a central reservation system based in Phoenix, can provide for ground transportation at both points of origin as well as destination, including metropolitan Denver.  For example, a traveler from Denver to Washington D.C. can arrange for ground transportation to and from both airports with a single phone call to the Supershuttle reservation desk.  Additionally, the Supershuttle operation will provide for digital dispatching with integral maps plus global positioning systems for all vehicles employed in the Denver market.

6. Under the transfers proposed here, there will be no dual control or ownership of duplicating or overlapping operating rights necessitating cancellation by this Commission.  Indeed, the evidence in this matter is that the retained portions of PUC-82 and PUC-2778 & I were carefully excised from the transaction to both eliminate questions of dormancy and cancellation of overlapping operating rights.

7. As part and parcel of consolidated Docket No. 00F-349CP, Schafer-Schonewill requests revocation or cancellation by this Commission of those portions of PUC-82 and PUC-2778 & I being retained by Denver Shuttle, LLC and Shuttle Associates.  However, as pointed out to Schafer-Schonewill, the retained portions of those certificates are no longer part of the transfers, and thus not subject to cancellation under our rules.  Regarding revocation, Colorado’s Administrative Procedures Act, § 24-4-101, et seq., C.R.S., pertinently requires in § 24-4-104(3), C.R.S., that before institution of revocation proceedings the agency itself must give the licensee notice in writing of facts or conduct that may warrant the revocation, and afford the licensee opportunity to comply with all lawful requirements.  These statutory requirements do not  contemplate revocation instituted by a private party.  However, this office does share intervenor’s concerns that for a substantial period of time, in excess of one year, Shuttle Associates, LLC and Denver Shuttle, LLC have been permitted to avoid providing scheduled service without action by this agency.

III. ORDER

D. The Commission Orders That:

1. Shuttle Associates, LLC is hereby authorized to transfer the following portions of Certificate of Public Convenience and Necessity No. PUC-82:

I.
Transportation of

passengers, on schedule,

between Denver International Airport, on the one hand, and, on the other hand, the intersection of East Arapahoe Road and South University Boulevard, in Arapahoe County, and all points within a one-third mile radius of the intersection of Main Street and South Prince Street, located in Littleton, Colorado, serving the following intermediate points:

A.
the Hilton Inn South at or near I-25 and Orchard Road;

B.
the Sheraton Denver Tech Center at or near I-25 and Belleview Avenue;

C.
the Rodeway Inn located at 5111 South Valley Highway in Greenwood Village, Colorado;

D.
the Denver Marriott Southeast at I-25 and Hampden Avenue;

E.
the Doubletree Hotel located near I-225 and East Iliff Avenue;

F.
the Hyatt Regency, or successor hotel, located at 7800 East Tufts Avenue near I-225 and Tamarac Parkway;

G.
the Ramada Republic, or successor hotel, located at or near Clinton Street and Arapahoe Road near I-25 and Arapahoe Road; and

H.
the Holiday Inn Southeast, or successor hotel, located at 9009 East Arapahoe Road near I-25 and Arapahoe Road.

II.
Transportation of

passengers and their baggage, in call-and-demand limousine service,

between all points in the area comprised of the Counties of Adams, Arapahoe, Douglas, and Jefferson, State of Colorado, on the one hand, and Denver International Airport, on the other hand;

RESTRICTIONS:

1.
Item II is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

2.
Item II is restricted against providing service to or from transient hotels and motels, defined as a hotel or motel ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public, bus stations, and railway stations located in the following described areas:

a.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, as extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue to its intersection with Havana Street; thence south along Havana Street to its intersection with East Arizona Avenue; thence west along East Arizona Avenue to the point of beginning; and 

b.
between Denver International Airport, on the one hand, and on the other hand, all transient hotels and motels located in the following described area:  Beginning at the intersection of Martin Luther King Boulevard and Quebec Street; thence west on Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street, as extended, to its intersection with 56th Avenue, as extended, to Quebec Street, thence south along Quebec Street to the point of beginning.

2. Denver Shuttle, LLC is hereby authorized to transfer the following portions of Certificate of Public Convenience and Necessity PUC-2778 & I as follows:

I.
Transportation of

passengers, on schedule,

A.
between Denver International Airport on the one hand, and, on the other hand, all points located within a one-mile radius of the intersection of Colfax Avenue and Broadway, on the other hand;

B.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels and all bus stations and railway stations, within an area bounded as follows:  commencing at 20th Street and Broadway; thence northwest along 20th to Wynkoop Street; thence southwest along Wynkoop Street to Speer Boulevard; thence northwest on Speer Boulevard to Alcott Street; thence south on Alcott Street to 26th Avenue; thence east on 26th Avenue to Zuni Street; thence north on Zuni Street to Speer Boulevard; thence southeast along Speer Boulevard to West Colfax Avenue; thence east on West Colfax Avenue to Broadway; thence south on Broadway to 10th Avenue; thence east on 10th Avenue to Logan Street; thence north on Logan Street to 20th Avenue; thence west on 20th Avenue to Broadway; thence north on Broadway to the point of Beginning.

C.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, so extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue t its intersection with Havana Street; thence south along Havana Street to its intersection with East Arizona Avenue; thence west along east Arizona Avenue to the point of beginning.

D.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of Martin Luther King Boulevard and Quebec Street; thence west on Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street as extended, to its intersection with 56th Avenue, thence east along 56th  Avenue, as extended, to Quebec Street; thence south along Quebec Street to the point of beginning; and

E. between Denver International Airport and Lowry Air Force Base, in Denver, Colorado.

II.
Transportation of

passengers and their baggage, in call-and-demand limousine service,

A.
between all points within the City and County of Denver, State of Colorado, on the one hand, and Denver International Airport, on the other hand;

B.
between Denver International Airport, on the one hand, and, on the hand, all transient hotels and motels and all bus stations and railway stations, within an area bounded as follows:  commencing at 20th Street and Broadway; thence northwest along 20th Street to Wynkoop Street; thence southwest along Wynkoop Street to Speer Boulevard; thence northwest on Speer Boulevard to Alcott Street; thence south on Alcott Street to 26th Avenue; thence east on 26th Avenue to Zuni Street; thence north on Zuni Street to Speer Boulevard; thence southeast along Speer Boulevard to West Colfax Avenue; thence east on West Colfax Avenue to Broadway; thence south on Broadway to 10th Avenue; thence east on 10th Avenue to Logan Street; thence north on Logan Street to 20th Avenue; thence west on 20th Avenue to Broadway; thence north on Broadway to the point of beginning;

C.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of East Arizona Avenue and Colorado Boulevard; thence south along Colorado Boulevard, as extended, to its intersection with County Line Road; thence east along County Line Road, as extended, to its intersection with Tower Road, as extended; thence north along Tower Road, as extended, to its intersection with 56th Avenue; thence west along 56th Avenue to its intersection with Havana Street, thence south along Havana Street to its intersection with East Arizona Avenue; thence west along East Arizona Avenue to the point of beginning;

D.
between Denver International Airport, on the one hand, and, on the other hand, all transient hotels and motels located in the following described area:  beginning at the intersection of Martin Luther King Boulevard to its intersection with Holly Street; thence north on Holly Street, as extended, to its intersection with 56th Avenue; thence east along 56th Avenue, as extended, to Quebec Street; thence south along Quebec Street to the point of beginning; and

E.
between all points within the City and County of Denver, State of Colorado.

III. Transportation of

passengers and their baggage, in charter service,

A.
between all points in the area comprised of the Counties of Denver, Adams, Arapahoe, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand;

B.
between all points within the City and County of Denver, State of Colorado, and between said points, on the one hand, and all points within the State of Colorado, on the other hand; and

C.
Between all points within the City and County of Denver, State of Colorado.

IV. Transportation of

passengers and their baggage, on schedule and in call-and-demand limousine service,

between Denver International Airport, on the one hand, and on the other hand, all transient hotels and motels located within two miles of that portion of U.S. Highway 36 between the intersection of U.S. Highway 36 and the Boulder/Jefferson County line and the intersection of U.S. Highway 36 and Pecos Avenue.

RESTRICTIONS:  Item I is restricted as follows:

1.
To the extent that Items I(A) and I(B) authorize duplicating authority, only one operating right exists.

2.
Item I(A) is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

3.
Items I(B), I(C), and I(D) are restricted to the use of vehicles having a seating capacity of 20 or less, excluding the driver.

4. Item I(C) is restricted against providing service to the following named hotels and motels:

a.
the Hilton Inn South at or near I-25 and Orchard Road;

b.
Sheraton Denver Tech Center at or near I-25 and Belleview Avenue;

c.
the Rodeway Inn located at 5111 South Valley Highway in Greenwood Village, Colorado;

d.
the Denver Marriott Southeast at I-25 and Hampden Avenue;

e.
the Doubletree Hotel located near I-225 and East Iliff Avenue;

f.
the Hyatt Regency, or successor hotel, located at 7800 East Tufts Avenue near I-225 and Tamarac Parkway;

g.
the Ramada Republic, or successor hotel, located at or near Clinton Street and Arapahoe Road near I-25 and Arapahoe Road; and

h. the Holiday Inn southeast, or successor hotel, located at 9009 East Arapahoe Road near I-25 and Arapahoe Road.

5. Transient hotels or motels referenced in Items I(B), I(C), and I(D), are defined as a hotel or motel ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public.

Item II is restricted as follows:

1.
Item II(A) is restricted to the use of vehicles with a passenger capacity of not less than nine passengers, including the driver, nor more than 12 passengers, excluding the driver.

2.
Items II(B), II(C), and II(D) re are restricted to the use of vehicles having a seating capacity of 20 or less, excluding the driver.

3.
Transient hotels or motels referenced in Items II(B), II(C), and II(D) are defined as a hotel or motel ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public.

4.
Item II(A) is restricted against providing service to and from transient hotels and motels, defined as a hotel or motel ordinarily reserving at least 50 or more rooms for the accommodation of the traveling public, and bus stations and railway stations located within the areas described in Items II(B), II(C), and II(D).

Item III is restricted as follows:

1.
Item III(A) is restricted as follows:

a.
to the use of vehicles with a seating capacity of not less than eight, excluding the driver, nor more than 12, excluding the driver.

b. against providing service in or out of points in the Counties of Boulder and Weld, State of Colorado.

2.
Item III(B) is restricted as follows:

a.
to the use of vehicles with a seating capacity of 20 or less, excluding the driver.

b. against providing service to or from Fort Collins and Loveland, Colorado.

c. Against providing service to or from points in El Paso County where the charter is arranged or paid for by an airline.

d. Against the use of four-wheel drive vehicles.

3.
Item III(C) is restricted to the use of vehicles with a seating capacity of not less than 21, excluding the driver, nor more than 31, excluding the driver.

4.
To the extent that Items III(A), III(B) and III(C) authorize duplicating authority, only one operating right exists.

Item IV is restricted as follows:

1.
The scheduled portion of Item IV is restricted to providing service to only those points named within the carrier’s filed schedule;

2.
A transient hotel or motel is defined as a hotel or motel ordinarily reserving at least 50 rooms for the accommodations of the traveling public;

3.
Restricted against service to or from any points which are both east of Pecos Street and within a two-mile radius of the intersection of Pecos Street and U.S. Highway No. 36; and

4.
Restricted against service to or from points in Boulder County.

3. The complaint of Schafer-Schonewill & Associates in Docket No. 00F-349CP is dismissed for asking for a remedy not in compliance with § 24-4-104(3), C.R.S.

4. If this agency is the proper forum, an encumbrance is granted to G. E. Capital Corporation on those portions of both PUC-2778 & I and PUC-82 transferred herein.  

5. Transferee shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Transferee shall also adopt the tariff of the Transferor which shall become that of Transferee until changed according to law.  Transferee shall pay the vehicle identification fee.  Transferor shall file a terminating annual report from the first of January to the date of this Order.  Applicants shall file an acceptance of transfer signed by both the Transferor and Transferee.  Operations may not begin until these requirements have been met.  If the Applicants do not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order then ordering paragraph 1 above, which grants authority to the Transferee, shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________


Administrative Law Judge
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Bruce N. Smith
Director
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