Decision No. R00-1061

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-331CP

in the matter of THE APPLICATION OF russom ghebreab tesfamicael doing business as tour colorado for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage.

RECOMMENDED DECISION of
administrative law judge
dale e. isley
dismissing application

Mailed Date:  September 26, 2000

Appearances:

Theresa A. Pickner, Esq., Longmont, Colorado for Applicant, Russom Ghebreab Tesfamicael, doing business as Tour Colorado;

Richard J. Fanyo, Esq., Denver, Colorado, for Intervenors, Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC; 

Charles M. Williams, Esq., Denver, Colorado, for Intervenor, Alpine Taxi/Limo, Inc.; and

Roberta Daniels, Pro Se, Arvada, Colorado, for Intervenor, The Colorado Sightseer, Inc.

I. statement

A. The captioned application of Russom Ghebreab Tesfamicael, doing business as Tour Colorado (“Tour Colorado”), was filed with the Colorado Public Utilities Commission (“Commission”) on June 8, 2000, and was published in the Commission’s Notice of Applications Filed on June 19, 2000.  As noticed, the application seeks a certificate of public convenience and necessity to provide the following passenger carrier services:

To operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in call-and-demand limousine, charter, and sightseeing service, 

between all points in Denver, Colorado, and between said points on the one hand, and all points in Boulder, Estes Park, Rocky Mountain National Park, Colorado Springs, Royal Gorge, Glenwood Springs, Aspen, Steamboat Springs, Silverthorne, Breckenridge, and Vail, Colorado, on the other hand.

B. Timely Interventions of Right were filed in this proceeding by Denver Shuttle, LLC, Shuttle Associates, LLC, and Boulder Shuttle, LLC (collectively, “Denver Shuttle”); Alpine Taxi/Limo, Inc. (“Alpine Taxi”); The Colorado Sightseer, Inc.; and Chaffee Transit Inc., doing business as Timberline Express.  An untimely Petition to Intervene filed by Boulder Express, LLC, doing business as Boulder Express Shuttle, was denied.

C. The matter proceeded to hearing in Denver, Colorado, on September 12, 2000.  

D. As a preliminary matter, Tour Colorado and Alpine Taxi presented argument in connection with Alpine Taxi’s Motion to Dismiss Application Or Alternative Motion In Limine (“Motion In Limine”) filed on August 31, 2000.  Tour Colorado’s written response to the Motion In Limine was filed on September 8, 2000.  During the course of oral argument, Tour Colorado acknowledged that one of its responses to the discovery submitted to it by Alpine Taxi constituted an admission that service provided by Alpine Taxi between Steamboat Springs, Colorado and Denver International Airport in Denver, Colorado, was adequate.  As a result, Alpine Taxi’s Motion In Limine was granted with regard to potential evidence relating to any alleged service inadequacies by Alpine Taxi between these points.  In all other respects the Motion In Limine was denied.

E. During the course of the hearing testimony was presented by Russom Ghebreab Tesfamicael on behalf of Tour Colorado.  Administrative notice was taken of Certificate Nos. 2778 & I, 82, and 191 held by Denver Shuttle and of Certificate No. 26246 held by Alpine Taxi.  These documents were labeled Exhibits 1 through 4, respectively, for identification purposes.

F. At the conclusion of Tour Colorado’s case-in-chief, Denver Shuttle and Alpine Taxi jointly moved for dismissal of the application on the ground that Tour Colorado had failed to present a prima facie case.  After hearing argument from the parties’ respective legal counsel, the undersigned granted the motion to dismiss.

G. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact and conclusions thereon

H. The Applicant, Mr. Tesfamicael, resides at 1867 Reliance Circle, Superior, Colorado 80027.  By this application he wishes to provide call-and-demand limousine, charter, and sightseeing services as described in Section I, Paragraph A above.  If granted the requested authority, he proposes to advertise these services in Colorado and out of state.  He plans to initially provide the service by himself with one vehicle.  Mr. Tesfamicael previously operated a taxi on behalf of Yellow Cab between Boulder and Denver.  He testified that he is financially able to acquire adequate insurance and to expand his business if demand so requires.

I. Mr. Tesfamicael decided to file this application on the basis of his belief that additional transportation services were needed within the proposed service area.  He was also encouraged to do so by various individuals who expressed to him their belief that there was a need for the proposed service.  However, no public witnesses appeared at the hearing to testify in support of the application and the three letters of support attached to the application were not placed into evidence.  Mr. Tesfamicael does not necessarily contend that the services provided by existing carriers are substantially inadequate.  Rather, he wants the authority requested herein so he can compete for available transportation business.

J. The legal standard governing this application is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for common carrier passenger authority has the heavy burden of proving by reliable and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963). 

K. Based on the evidence of record as a whole, it is found and concluded that Tour Colorado has not sustained its burden of proof under the above-described legal standard.  No competent and reliable evidence was presented at the hearing establishing either a need for the proposed service or the  substantial inadequacy of existing services.  Accordingly, Tour Colorado failed to present a prima facie case and the Intervenors’ motion to dismiss the application must be granted.

L. The dismissal of this application is without prejudice.  As a result, Tour Colorado is free to re-file the application at any time.

III. order

M. The Commission Orders That:

1. The application of Russom Ghebreab Tesfamicael, doing business as Tour Colorado, is dismissed, and Docket No. 00A-331CP is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� See, Decision No. R00-980.





8

