Decision No. R00-1037-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00G-460CP

public utilities commission of the state of colorado,


complainant,

v.

jejaw goshu, d/b/a hallelujah shuttle,


respondent.

interim order of
administrative law judge
william j. fritzel
denying motions to
set procedural orders
and to vacate hearing date

Mailed Date:  September 18, 2000

I. STATEMENT

A. On or about August 3, 2000, Complainant, Staff of the Colorado Public Utilities Commission (“Staff”) served Civil Penalty Assessment Notice No. 26851 on Jejaw Goshu, doing business as Hallelujah Shuttle (“Respondent”) alleging that Respondent provided intrastate transportation of passengers without obtaining a certificate of public convenience and necessity from this Commission pursuant to § 40-10-104(1), C.R.S.  A hearing before the Commission is scheduled for September 28, 2000.

B. On August 14, 2000, Respondent filed a Motion to establish procedural orders for the purpose of discovery and depositions.

C. The Commission has established a specific discovery procedure relating to transportation cases, which the instant docket clearly is.  Rule 4 CCR 723-1-77(c) is the applicable rule relating to discovery procedures governing this docket.  The motion of Respondent is denied.

D. On August 28, 2000, Respondent along with three other Respondents charged with civil penalties in unrelated dockets filed a combined Motion to vacate hearing dates and to hold the cases before the Commission in abeyance, pending the resolution of an action filed by Respondents in the United States District Court for the District of Colorado in Civil Action No. 00S-1458, Trans Shuttle, Inc., et al. v. The Public Utilities Commission, et al.  

E. Respondent states that it holds authority from the Federal Highway Administration (“FHWA”), authorizing Respondent to provide intrastate transportation of passengers pursuant to the terms of the FHWA certificate.  Respondent states that it has filed an action in the federal court seeking a permanent injunction to enjoin this Commission from prosecuting the civil penalty case.  Respondent contends that this Commission lacks subject matter jurisdiction and that the FHWA has exclusive jurisdiction over the operations of Respondent.  Respondent states that if it prevails in the federal court, the case before this Commission will become moot and therefore the proceedings before this Commission should be held in abeyance pending resolution in the federal court.

F. In the instant case before the Commission, Staff has alleged that Respondent violated Colorado law by providing transportation of passengers for hire within the State of Colorado without possessing a certificate of public convenience and necessity, contrary to the provisions of § 40-10-104, C.R.S.

G. This Commission has subject matter jurisdiction over carriers providing transportation of passengers for hire in intrastate commerce, and the enforcement of  State certification requirements.  Article XXV Of the Colorado Constitution; Section 40–10-102, C.R.S.; Eveready Freight Serv. Inc. v PUC, 131 Colo.172, 280 P.2d 442 (1955); PUC v. Wiecker Transportation Co., 78 P.2d 633, 636 (Colo.1938); Miller Bros. v. PUC, 185 Colo. 414, 525P.2d 443 (1974).  The Commission has asserted jurisdiction in similar cases where a respondent carrier provided intrastate transportation of passengers for hire without a certificate of public convenience and necessity issued by the Commission.  In these civil penalty cases, respondents by affirmative defense asserted that they possessed authority issued to it by the FHWA or its predecessor agencies, and therefore did not need a State certificate.  Public Utilities Commission v. ABC Carriers, Inc., Decision No. C98-1024; PUC v. Cirit Transportation, Inc., Decision Nos. C99-602 and C99-724.  See also PUC v. Trans Shuttle, Inc., Decision No. R00-978-I and PUC v. Ethio-Airport Shuttle, Decision No. R00-993-I.

H. The Motion to Vacate the Hearing Date and Hold the Matter in Abeyance is denied.

II. order

I. It Is Ordered That:

1. The motions of Respondent Jejaw Goshu, doing business as Hallelujah Shuttle to establish procedural orders for discovery, and to vacate hearing and hold the matter in abeyance are denied.

2. This Order is effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________


Administrative Law Judge
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Bruce N. Smith
Director
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