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I. STATEMENT 

A. By Decision No. C00-788, July 21, 2000, the Commission remanded the matter to this office for imposition of a fine, having found “Black and White Transportation” guilty of violating a state statute.  Later, on August 3, 2000, Black & White Transportation, Inc. (“Black & White”), submitted a letter pertinently noting:

At the time of the noted infraction, Black and White Transportation, Inc. was not holder of the PUC authority. ... It was not until later, ... on December 1, 1999, that Black and White Transportation, Inc. was in control.

The Commission construed the letter as a petition for rehearing, and by Decision No. C00-976, September 1, 2000, denied rehearing on the basis that the present owner of Black & White was attempting to disavow responsibility for the violation and also make factual arguments not presented at hearing.

B. Not discussed in Decision No. C00-976 is the issue of personal jurisdiction, i.e., was the correct party served with the civil penalty assessment notice (“CPAN”) in the first place?  A review of the file in this matter reveals that the CPAN is merely directed to “Black and White Transportation,” with no indication of whether an incorporated entity or something else  was intended to be served.  

C. On my own motion I have reviewed the official records of the Commission, which reflect that PUC No. 55647 was originally granted to a partnership consisting of Brian Schmalian and George L. Hilton on June 30, 1999, with the grant  perfected on July 27, 1999.  The offense in question was committed on August 20, 1999.  It was not until November 15, 1999 that the partnership sought to transfer the authority to the incorporated entity known as Black & White Transportation, Inc., and the emergency temporary authority to operate the certificate was not perfected by the corporation until December 6, 1999.  Thus, it appears that the statements of Mr. Gregory J. McAllister, current president of Black & White Transportation, Inc., are correct; the corporate entity could not have been the perpetrator of the offense as a matter of law.  Put in other words, it appears that the wrong party was served with the CPAN.

D. Wittingly or unwittingly, McAllister raises the issue of personal jurisdiction, something not waived by the corporation since it didn't appear at hearing. Industrial Commission v. Employers Liability Assurance Corporation, 78 Colo. 267, 241 P. 729 (1925). However, the corporation waited a dangerously long time to raise the matter; in the future Mr. McAllister is advised to raise such matters as long, loud, and early as possible. An appropriate order will enter.

II. order

E. The Commission Orders That:

1. Civil Penalty Assessment Notice No. 99-E-H-16 issued to Black & White Transportation, Inc., is dismissed.  If staff wishes to reinstitute proceedings, it should do so against the partners actually owning and operating PUC No. 55647 at the time of the offense on August 20, 1999.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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