Decision No. R00-973-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00F-380T

spesal m. flanagan,


complainant,

v.

qwest corporation,


respondent.

interim order of
administrative law judge
arthur g. staliwe

Mailed Date:  September 5, 2000

I. statement

A. By complaint received July 7, 2000, Ms. Flanagan alleges that she is being improperly charged for telephone service incurred by a brother and his wife without her knowledge or permission.  On July 10, 2000, the Commission sent out an order setting the matter for hearing on August 28, 2000.

B. On July 21, 2000, Qwest Corporation (“Qwest”) moved to vacate and reschedule the hearing noting that one of its witnesses with direct, personal knowledge of the matter would be unavailable on August 28, 2000.  Accordingly, Qwest requested that the matter be set on or after September 7, 2000. 

C. Further, on July 20, 2000, Qwest filed a motion to dismiss.  Pertinently, Qwest argues that the Commission is not a court of general jurisdiction with the power to enforce laws and award compensatory and equitable relief, as well as the notion that even if the allegations in Ms. Flanagan’s complaint are true, i.e., she did not establish service for the telephone numbers at issue, she is nevertheless responsible for paying for such services pursuant to Qwest tariffs.  As noted by Qwest, “For this Commission to find otherwise would place every utility in the position of having to prove that customers who order services are who they say they are.”

II. discussion

D. For purposes of the motion to dismiss, all allegations in the complaint are assumed to be true.  As pertinent here, Ms. Flanagan alleges that she was an unwitting victim of impersonation by her brother and his wife, who then amassed telephone bills in her name and without her knowledge. And, it is the stated position of Qwest that the bills must be paid by the erstwhile victim of the impersonation.  While this office regrets that Qwest may have been a victim of theft of services, Qwest cannot take its status as a victim and impose it upon an innocent third party.  Accordingly, if push comes to shove a utility may indeed have to prove that a customer who orders service is who he says he is.  Accordingly, the motion to dismiss must be denied.

E. By somewhat perfervid phone conversations sent to this office on August 25, and 28, 2000, Ms. Flanagan indicates that she is unavailable for hearing in September as a result of a successive series of surgeries.  Instead, she requests that the matter be scheduled for late November or early December.  Further, Ms. Flanagan requests that this agency appoint an attorney for her since she lacks the resources to hire counsel. 

F. Ms. Flanagan is reminded that as complainant she has the burden of proof; it is incumbent upon her to prove her allegations by competent evidence.

III. order

G. It Is Ordered That:

1. Because of a previous hearing that continued over to August 28, 2000, the hearing in this matter scheduled for August 28, 2000 is vacated.

2. The motion to dismiss filed by Qwest Corporation is denied. Qwest shall file an answer within ten days of the mailing of this order.

3. Ms. Flanagan’s request for appointment of counsel must be denied. This is a civil matter, not criminal, and Ms. Flanagan does not have a constitutional right to state appointed counsel in matters of this nature.  Given Ms. Flanagan’s situation, she is urged to contact the Legal Aid Society of Metropolitan Denver, 303-837-1313, or the Metropolitan Lawyer Referral Service, 303-831-8000, to see if she can obtain legal services within her means.

4. This matter is rescheduled as follows:

DATE:
December 5, 2000

TIME:
1:00 p.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL2
 

Denver, Colorado

5. This Order shall be effective immediately.
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