Decision No. R00-964

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-263CP

in the matter of the application of james b. maloney, doing business as 3rd STREET transportation for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
administrative law judge
ken f. Kirkpatrick
granting contract
carrier authority

Mailed Date:  September 1, 2000

Appearances:

Bennie South, Esq., Canon City, Colorado, for the Applicant; and

Mary L. Howard, doing business as Fremont County Cab Service, Florence, Colorado, Pro Se.

I. statement

A. This application was filed on May 8, 2000, the Commission gave notice of it on May 22, 2000.  An intervention was filed on June 6, 2000 by Mary L. Howard, doing business as Fremont County Cab Service (“Fremont Cab”).

B. By Order and Notice dated July 3, 2000, the matter was set for a matter to be held on August 24, 2000 at 10:30 a.m. in Canon City, Colorado.  At the assigned place and time the undersigned Administrative Law Judge (“ALJ”) called the matter for hearing.  As a preliminary matter the Applicant James B. Maloney, doing business as 3rd Street Transportation moved to convert this application from a common carrier to a contract carrier application.  The request was granted, and the application proceeded on that basis.  During the course of the hearing Exhibits 1 through 3 and 5 through 8 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the matter was taken under advisement.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

D. Development Opportunities (“DO”) is a community-based, non-profit organization that deals with developmentally disabled persons in the Counties of Fremont, Chaffee, and Custer.  DO seeks to provide opportunities for persons with developmental disabilities to achieve the highest quality of life through their personal choices.  DO wants to help people achieve the highest typical community experience that its clients are capable of experiencing.  To this end, many of its clients are employed.  However, due to their developmental disabilities many of them are unable to drive.  Some lack memory; some lack cognitive abilities.  Others simply are physically incapable of driving.  Thus there is a need for transportation services for the clients of DO to and from work, and from and to their personal residence.

E. DO in the past has assisted some of its clients by driving them, but its staff does not have time to do all of the transportation.  DO has used local taxi service, but it is expensive and somewhat limited.  DO needs a transportation provider that can provide transportation regularly and on a schedule for persons who are employed so that the clients can be transported punctually to and from work.  Some of DO’s clients have special requirements.  For example, one individual with a job cannot tell time and cannot use a telephone.  This person needs to be awakened for work.  Several clients are on medication of some sort, and DO wishes for the driver to help monitor the individual’s behavior.  DO has funds available that it can use to pay a contractor directly for these transportation services.  Without outside transportation services, many clients would simply lose their jobs, to the detriment of their wellbeing.

F. James Maloney is the Applicant in this proceeding.  Maloney has experience in the transportation business, both as an inside employee of DO and as an outside contractor.  Maloney has appropriate vehicles and equipment to provide transportation for the clients of DO.  Maloney has sufficient funds to provide in the event they are needed.  Maloney has been providing some service to DO for about two years.  Maloney will wake up clients to ensure that they get to work on time, and he has observed the behavior of the clients and notified DO when something seems amiss.  Maloney also can observe the relationship between the client and employer.  Some of DO’s clients have tried alternative transportation but it does not provide the punctual service that is necessary to maintain employment.  Maloney is familiar with the Commission’s rules and regulations, and will ensure that he is in full compliance with all safety, insurance, and other regulations.

G. Fremont Cab is an Intervenor to this proceeding.  The Intervenor’s position is that it does not object to the service proposed in this application, as the Applicant has already provided.  Intervenor simply seeks to avoid any expansion of the services provided by the Applicant.  Fremont Cab’s business has grown in the last two years, allowing it to expand from two vehicles to five.

III. discussion

H. Applicant seeks a permit to provide contract carriage.  The criteria for granting such a permit are as follows:

(1)
The service applicant proposes to provide is specialized and tailored to meet a potential customer’s distinct needs.

(2)
An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of potential customers;

(3)
If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential customers, the Applicant must then demonstrate that it is better equipped to meet such needs of the potential customers than the intervenor;

(4)
An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.  

See Rule 4 of the Rules Governing Contract Carriers by Motor Vehicle, 4 Code of Colorado Regulations 723-23.

I. Here the Applicant has established that the service proposed will meet the specialized and distinct needs of DO.  DO needs a carrier that can provide regular service and can monitor the behavior of its clients as well as perform additional duties such as waking clients up and monitoring the relations of the clients with their employers.  While the cab company has provided similar service in the past, including wake-up, it does not have the ability to monitor the behavior of the individual clients.  In addition, the cost of the cab service is in excess of the contract price at which the Applicant is willing to provide the service.  With the limited funds that are available to DO, this weighs in the Applicant’s favor.

J. It should also be noted that the Intervenor repeatedly stated that she had no objection to the Applicant continuing to do what he has been doing.  Applicant has been providing these services, apparently under the belief that they were authorized as people service transportation.  See §§ 40-1.1-101 through 106, C.R.S.  Intervenor’s business has been growing fairly rapidly despite the Applicant’s providing these services.  Intervenor has gone from two to five cabs in the last two years.  Thus there was no demonstrated impairment of the efficient public service of the Intervenor.

There was some testimony that at some point the Applicant might like to also provide additional services such as taking individuals to and from a doctor’s appointment on an occasional basis.  However, this application was originally noticed as a scheduled common carrier application.  While the Commission has allowed conversion to contract carrier applications without renoticing, the fact that it was noticed as a scheduled common carrier service requires that the contract carrier permit issued be a Class A contract carrier permit.  A Class A permit allows transportation over substantially regular or established routes or between substantially fixed termini to a fixed terminus.  The evidence in this proceeding established 

that the transportation from home to place of employment and back is over substantially regular routes and between substantially fixed termini.  This Commission cannot grant anything beyond that without renoticing.

IV. conclusions

K. The Applicant proposes to provide a service which is specialized and tailored to the distinct needs of DO.

L. Fremont Cab does not have the ability and the willingness to meet the distinctly specialized and tailored needs of DO.

M. Even if Fremont Cab could meet the specialized and tailored needs of DO, the Applicant is better equipped to meet those needs through individualized and personalized service.

N. Intervenor has failed to establish that granting the application would impair the efficient public service of Fremont Cab.

O. The Applicant should be granted a Class A contract carrier permit.

P. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

order

Q. The Commission Orders That:

1. Docket No. 00A-263CP, being an application of James B. Maloney, doing business as 3rd Street Transportation for a contract carrier permit, is granted as follows:

Applicant is granted a Class A contract carrier permit to provide transportation of

passengers and their baggage, 

between all points in the County of Fremont, State of Colorado.

RESTRICTIONS:

1.
Restricted to providing service for only Developmental Opportunities.

2.
Restricted to providing transportation services for consumers of Developmental Opportunities between their home and place of employment.

2. Applicant shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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