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application of the city and county of denver for authority to construct a street-railroad grade separation structure of the burlington northern and santa fe railroad (bnsfr) over washington/38th street, and to accomplish related work, in the city and county of denver, colorado.

recommended decision of
administrative law judge
william j. fritzel
accepting stipulation
and granting application

Mailed Date:  August 18, 2000

I. STATEMENT, findings, and conclusions

A. On November 24, 1999, the City and County of Denver (“Applicant”) filed an application for authority to construct a street-railroad grade separation structure of the Burlington Northern and Santa Fe Railroad (“BNSFR”) over Washington/38th Street, in the City and County of Denver.

B. On December 3, 1999, the Commission issued notice of the application to the parties and all interested persons, firms, or corporations.

C. On December 9, 1999, the Colorado Department of Transportation (“DOT”) filed an Entry of Appearance and Notice of Intervention.

D. On December 21, 1999, BNSFR filed an Entry of Appearance and Notice of Intervention.

E. On December 3, 1999, Staff of the Colorado Public Utilities Commission (“Staff”) filed a Notice of Intervention.

F. On January 4, 2000, the Housing Authority of the City and County of Denver (“DHA”) filed a Petition to Intervene which was granted in Interim Order No. R00-131-I (February 8, 2000).

G. A hearing was ultimately scheduled for June 8, 2000.

H. On June 7, 2000, DHA filed a Withdrawal of Objection to the Application.

I. On June 8, 2000, Applicant and BNSFR filed a Stipulation and request that the Commission approve the application pursuant to the terms of the Stipulation without a hearing.

J. Since there remains no intervenors or objections including Staff and DOT, Applicant and BNSFR requests that the matter be handled without a hearing, the application can be handled pursuant to the Commission’s modified procedure pursuant to 4 Code of Colorado Regulations 723-1-24 and § 40-6-109(5), C.R.S.

K. By this application, Applicant seeks authority from the Commission to construct an extension to the existing grade separation structure which carries BNSFR’s tracks over Washington/38th Street in the City and County of Denver.  Applicant seeks authority to widen Washington/38th Street from two lanes to four lanes plus an auxiliary lane.

L. Under the terms of the Stipulation which is attached to this recommended decision, the parties agree that BNSFR will not bear any of the costs of the construction of the project.  In addition, BNSFR will not become the owner or otherwise be responsible for maintaining the extension to the existing grade separation structure.

M. The parties further state that Applicant and BNSFR agree in principle to an acceptable construction and maintenance agreement of a new grade separation structure.  The parties state that they will file the construction and maintenance agreement with the Commission when it is finalized.

N. It is found and concluded that the Stipulation of Applicant and BNSFR is just, reasonable, and in the public interest.  The Stipulation should be accepted.  It is also found and concluded that based on the Stipulation of the parties, the application and attached documents contained in the official file of the Commission, the application of the City and County of Denver should be granted.

O. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

order

P. The Commission Orders That:

1. The Stipulation filed on June 7, 2000 by the City and County of Denver and the Burlington Northern and Santa Fe Railroad Company is accepted.

2. The application of the City and County of Denver for authority to construct a street-railroad grade separation structure of the Burlington Northern and Santa Fe Railroad over Washington Street/38th Street, is granted.

3. The City and County of Denver and the Burlington Northern and Santa Fe Railroad shall file a construction and maintenance agreement with the Commission within 60 days of the effective date of this Decision.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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