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I. I.
statement of the case
A. On April 1, 1999, Public Service Company of Colorado (“Public Service”) filed Advice Letter No. 1313-Electric Fifteenth Revised Sheet No. 23, Third Revised Sheet No. 104B, and a Performance-Based Regulatory (“PBR”) Plan adjustment for 1998.

B. On June 1, 1999, Staff of the Colorado Public Utilities Commission (“Staff”) filed a Verification Report on the Quality of Service Plan for 1998.

C. On June 8, 1999, Staff filed its PBR Plan Earnings Sharing Report for 1998.  Staff requested that the tariff sheets filed with Advice Letter No. 1313 be set for hearing.

D. By Decision No. C99-714 (mailed on July 7, 1999), the Commission granted Staff’s request for a hearing and assigned the case to an Administrative Law Judge.

E. The case was heard on December 14 and 15, 1999.

F. Testimony was received from witnesses and Exhibits 1 through 9 and A through L were marked for identification and admitted into evidence.  Administrative notice was taken of Docket No. 95A-531EG as it relates to the 1997 Earnings Test.  During the course of the hearing, Public Service was granted leave to late-file an exhibit and explanatory testimony.  On December 29, 1999, Public Service filed the Revised Supplemental Testimony of Ronald N. Darnell and Exhibit RND-1.  On February 25, 2000, Staff filed responsive testimony of Wendie L. Allstot.

G. On March 15, 2000, Public Service, Staff, and the Colorado Office of Consumer Counsel (“OCC”) filed Opening Statements of Position.  On the same day, Staff filed a motion to file statement of position in excess of 30 pages.  The motion is granted.  On April 14, 2000, Public Service, Staff, and the OCC filed Reply Statements of Position.

H. Pursuant to § 40-6-109, C.R.S., the record, exhibits, and a written recommended decision are transmitted to the Commission.

II. II.
findings of fact and conclusions of law
A.
On April 1, 1999, Public Service filed  Advice Letter No. 1313-Electric Fifteenth Revised Sheet No. 23, Third Revised Sheet No. 104B, and its PBR Plan Adjustment for 1998.  The 1998 earnings test filing includes Public Service’s proposed regulatory treatment for two wholesale capacity sales contracts to WestPlains Energy (“WestPlains”); proposed regulatory treatment of electric sales to retail customers pursuant to § 40-3-104.3, C.R.S., and proposed treatment of expenses which were expended in the 1998 earnings test year relating to Y2K issues.  The proposed treatment of these three matters were contested by Staff and the OCC.

III. westplains wholesale capacity sales contracts

A.
The two WestPlains wholesale sales contracts at issue are the 1996 amended contract and the 1997 wholesale incremental capacity contract between Public Service and WestPlains.

B.
The first contract is an amended contract which replaced the preexisting 1992 wholesale contract between Public Service and WestPlains.  The original 1992 contract is a wholesale power contract wherein WestPlains was obligated to purchase 100 MW under the firm power and energy schedule and 63 MW summer/75 MW winter under the Peaking Power schedule of Public Service.  In 1996, WestPlains gave Public Service notice that pursuant to the contract it would reduce its purchases under the firm power schedule by 40 MW effective June 30, 1998, and that it would no longer purchase peaking power, effective September 30, 1998.  In 1996, a request for proposal was issued by WestPlains to replace the energy reductions of the Public Service contract.  Public Service submitted a proposal and won the bid which resulted in the amended 1996 contract wherein Public Service agreed to sell to WestPlains 163 MW through 2001.

C.
The second wholesale incremental capacity contract at issue is a 1997 contract between Public Service and WestPlains.  Under the terms of the contract, Public Service agreed to sell to WestPlains 5 MW in 1998, 10 MW in 1999, 15 MW in 2000, and 20 MW in 2001.

D.
In its 1998 earnings test filing, Public Service proposes to treat the 1996 amended contract and the 1997 contract as incremental sales contracts priced above  incremental cost, however below average embedded costs in order to be competitive in a changed wholesale market.  In addition, Public Service’s proposal for regulatory treatment also changes the allocation between the Federal Energy Regulatory Commission (“FERC”) jurisdiction and PUC jurisdiction.

E.
The proposal for regulatory treatment of wholesale contracts is a departure from the prior allocation methodology used by Public Service and approved by the Commission.  Under this allocation method, wholesale contracts were priced at average embedded cost of service.  Demands from wholesale contracts using the 12 coincident peak methodology was allocated to the wholesale FERC jurisdiction based on the percentage of production demand costs at the wholesale contract demand or to the total demand on the system.  Costs caused by and revenues received from wholesale customers were allocated to the wholesale FERC jurisdiction and costs caused by retail customers and revenues received were allocated to the retail PUC jurisdiction.

F.
Public Service proposes a change in the allocation methodology due to the transformation of the wholesale market from a market based on the utility’s cost of service to a wholesale market based on market prices established at competitive bids and other market dynamics.  At the time the contracts were negotiated, the wholesale market price was below Public Service’s average embedded costs.  Public Service believes that it would not have been able to sell excess capacity that it projected to have in 1998 and beyond at prices above Public Service’s average embedded costs.  In order to respond to the competitive wholesale market, Public Service priced its wholesale power above incremental costs.

G.
Under the proposed regulatory treatment for sales to WestPlains under the two contracts, Public Service proposes to allocate some of the revenue from these contracts to the retail PUC jurisdiction.  Most of the production demand costs associated with these sales due to contracts are allocated to the retail PUC jurisdiction. In its proposed plan, PUC jurisdictional retail ratepayers would experience an increase in costs which would result in lower excess earnings for Public Service to share under the PBR with its retail customers.

I. Staff objects to the proposed regulatory treatment by Public Service of the WestPlains 1996 amended contract and the 1997 contract.  Staff believes that Public Service’s treatment of the WestPlains contracts as incremental capacity wholesale contracts and its proposed allocation of revenues and costs is contrary to the Stipulation wherein Public Service agreed to the terms of the earnings test and earnings sharing of the PBR plan.  Staff also believes that the proposed allocation method is contrary to Commission orders, and regulatory principles.

J. Staff points out that in a Stipulation entered into by Public Service, Staff, and OCC, in Docket Nos. 95A-531EG and 95I-464E, that was approved by the Commission in C96-1235, the Parties agreed to the method for calculating Public Service’s earnings for purposes of revenue sharing using ratemaking principles contained in Phase I and Phase II rate cases, Docket Nos. 93S-001EG and 95I-513E.  Staff contends that the proposal of Public Service for regulatory treatment of the amended 1996 contract and 1997 contract in the instant docket is a departure from the approved method of calculating earnings sharing contained in the Stipulation.  Staff argues that although the Stipulation allows for a change in regulatory treatment, Public Service has the burden of establishing that a material change in circumstance occurred which would establish the basis for the Commission to consider approving different regulatory treatment for the earnings test.   Staff contends that Public Service has not established a material change.

K. Staff also points out that in the 1997 earnings test proceeding before the Commission, Public Service proposed the identical ratemaking treatment of the 1996 amended contract as it proposes in the instant case for the two contracts.  In the 1997 earnings test docket, Public Service proposed that it treat the 1996 amended contract as an incremental sales contract rather than a long term, firm sales contract.  Public Service proposes the same treatment for the two contracts at issue in the instant docket.  Staff states that the Administrative Law Judge presiding over the 1997 earnings test docket rejected Public Service’s treatment of the amended 1996 contract as an incremental sales contract and the proposed change by Public Service of its regulatory treatment of the contract.  See Decision No. R99-271 (March 16, 1999) (Hearings Exhibit No.5). The Commission also rejected Public Service’s proposal upon exceptions in Decision No. C99-706 (Exhibit No.8) and in Decision No. C99-1002.

L. Staff asserts that the proposed allocation methodology of Public Service does not properly allocate costs between the wholesale FERC jurisdiction and the PUC retail jurisdiction.  The proposed allocation method results in an increase in costs to PUC jurisdictional ratepayers and results in less excess earnings for the company to share with its retail ratepayers for 1998.  Staff urges the Commission to reject the allocation method and proposed rate treatment of Public Service’s  1998 earnings test report.

M. The OCC supports the position of Staff with respect to the treatment of the WestPlains wholesale contracts.  The OCC states that the Commission should reject the cost allocation methodology proposed by Public Service for the WestPlains contract in the 1998 earnings test.

III. Iv.
electric contracts pursuant to § 40-3-104.3, C.R.S.

N. The second issue in this 1998 earnings test docket is Public Service’s treatment of sales to retail customers under the provisions of § 40-3-104.3, C.R.S.  The statute allows a public utility to provide electric service to a customer who threatens to move off the system, under contract without regard to the tariffed rates, upon the approval of the Commission.

O. Section (2)(a) of the statute states:

For contracts involving electric and steam service, at the time of any proceeding in which a utility’s overall rate levels are determined, the Commission shall specify a fully distributed cost methodology to be used to segregate rate base, expenses, and revenues associated with utility service provided by contract pursuant to this section from other regulated utility operations.  For contracts involving electric and steam service, if revenues from a service provided pursuant to this section are less than the cost of service as determined by the fully distributed cost methodology specified by the Commission, the rates of other regulated utility operations may not be increased to recover such difference between costs and revenues.

P. Public Service proposes to impute into retail revenue requirements the tariffed rate that would have been paid by customers with contracts authorized under § 40-3-104.3, C.R.S.  Public Service did not perform a fully distributed cost study to segregate rate base, expenses and revenues of utility service provided by contracts. Public Service contends that the statutory provision in § 2(a) requiring a fully distributed cost methodology applies only to a proceeding where overall rate levels of the company are determined.  Public Service states that its proposal achieves the same result that would have been obtained had the company performed a fully distributed cost study.

Q. Staff takes issue with Public Service’s treatment of electric contracts under § 40-3-104.3, C.R.S. Staff recommends  that the Commission reject the proposal.  Staff argues that § 2(a) of the statute requires the Commission to specify a fully distributed cost methodology to be used at a rate proceeding to segregate rate base, expenses, and revenue related to service provided under the statute in order to guarantee that tariff customers are not required to subsidize contract customers.  Staff states that the Commission on various occasions has made it clear that it expects Public Service to form a fully distributed cost study to segregate rate base, expenses and revenues.  Staff states that in Decision No. C97-1038, the Commission required Public Service to segregate rate base, expenses, and revenues associated with electric service pursuant to § 40-3-104.3, C.R.S.  The Commission stated in Decision No. C97-1038 page 5 that:

In view of this statutory provision, [40-3-104.3(2)(a)] Public Service must segregate rate base, expenses and revenues associated with services under contract in its annual earnings test filings pursuant to Decision No. C97-1235.

IV. V.
y2k computer expenses

R. The next issue presented for resolution is the treatment of Public Service of expenses incurred in calendar year 1998 to analyze and repair Y2K computer problems.  Public Service’s electric division incurred costs of $3,662,792 in 1998 for Y2K related problems which the company included in its 1998 earnings test filing.

S. Public Service believes that it is entitled to include Y2K costs incurred in 1998 in the earnings test calculation for 1998.  Public Service stated that it followed Generally Accepted Accounting Principles.  Public Service believes that the Y2K costs should be charged to expense in the year that it occurred.

T. The OCC disagrees with the proposal of Public Service to include the 1998 Y2K expenses in its 1998 earnings test filing and asserts that the 1998 Y2K expenses should be removed from the 1998 earnings test calculation.  The OCC believes that the electric division’s Y2K costs should be deferred until the 1999 earnings test filing, and amortized over five years starting in 2000.  OCC believes that it is probable that Public Service will have expenses related to Y2K in 1999 and possibly in 2000.  By deferring the costs until the total Y2K expenses can be fully documented, the Commission would have the full impact of the costs in one proceeding and be able to determine whether the expenses have been prudently incurred.

U. The OCC indicates that Public Service agreed to defer recovery of its gas division’s Y2K costs in a stipulation and settlement agreement in Docket No. 98S-518G.  The OCC’s recommendation to defer consideration of the electric division’s Y2K expenses is consistent with the procedure agreed to by Public Service’s gas division.

V. Vi.
discussion

V. The method for calculating the company’s electric earnings for determination of revenue sharing was established in a stipulation resulting from a settlement agreement in Docket Nos. 95A-531EG and 95I-464E.  The Commission approved the Stipulation in Decision No. C96-1235.  The pertinent language of the Stipulation as it involves the instant case states:

For the purposes of settlement, the parties hereto have agreed to a method for calculating the Company’s electric earnings in order to determine whether earnings sharing will occur.  The company’s electric earnings shall be measured using the ratemaking principles reflected in the rates resulting from the company’s Phase I and Phase II rate case proceedings in Docket Nos. 93S-001EG and 95I-513E respectively.  All Commission ordered adjustments and all accounting adjustments except pro forma adjustments, shall be made to such earnings. ...

The following guidelines shall govern any earnings test determination:

The purpose of the earnings test is to provide a sharing mechanism as a result of an updated test period and application of principles reflected in rates resulting from the company’s most recent rate case proceeding.  Notwithstanding this fact, in the event that a material change in circumstances occurs subsequent to the Company’s most recent rate case or the determination of a specific issue in an earnings test proceeding, any party may argue that, as a result, the Commission should determine the appropriate regulatory treatment regarding the issue affected for the purposes of the earnings test.  A material change in circumstances includes:  (1) material changes with respect to components of the rates resulting from the Company’s most recent rate case or a determination of a specific issue in an earnings test proceeding; or (2) new circumstances which arise subsequent thereto.

Any party proposing a change to items included in the company’s cost of service used for the purposes of the earnings test shall bear the burden of going forward and the burden of proof as to that proposed change.  [pages 9 and 10 of Part IV.5 of the Stipulation and Settlement Agreement]

W. Under the terms of the Stipulation agreed to by Public Service, and approved by the Commission, Public Service was to adhere to the ratemaking principles established in Public Service’s last general rate case unless Public Service or any other party established that there has been a material change in circumstances or other reason contained in the Stipulation.

C.
Public Service’s treatment of the 1996 amended contract in the 1998 earnings test as well as the 1997 earnings test, and its treatment of the 1997 WestPlains wholesale contract, is a departure from the ratemaking principles of Public Service’s last general rate case and a departure from the Stipulation.  The proposed treatment of the 1996 amended WestPlains contract, in the 1997 earnings test docket was rejected by the Commission in Recommended Decision No. R99-271 (Hearings exhibit No. 5), on exceptions in Decision No. C99-706 (June 9, 1999) (Exhibit No. 8), and upon Motion for Rehearing, Reargument, or Reconsideration in Decision No. C99-1002.  The Commission in the 1997 earnings test docket held that the 1996 amended WestPlains contract should be treated as a long term, firm sales contract, rather than an incremental sales contract, and that the approved allocation method should be used.

D.
Under Public Service’s proposed treatment of the two wholesale WestPlains contracts in the 1998 earnings test docket herein, Public Service allocates a portion of costs and revenues to the retail PUC jurisdiction.  This methodology which shifts wholesale costs to the retail PUC jurisdiction, is at variance with the rulemaking principles of Public Service’s last general ratemaking case, and the Stipulation.  Under the ratemaking case and Stipulation, retail costs must be allocated to the retail PUC jurisdiction and wholesale costs should be allocated to the wholesale FERC jurisdiction. Public Service’s proposed allocation of costs and treatment of the WestPlains wholesale contract results in reduced revenue to be shared with retail customers in this earnings test docket.

E.
The evidence of record establishes, and it is found that Public Service has not established material changes in circumstances pursuant to the Stipulation that would warrant a change in the regulatory treatment of the 1996 amended and 1997 WestPlains wholesale contracts.  The proposed treatment of Public Service of the wholesale WestPlains contracts in the instant earnings test docket has an impact beyond the two WestPlains contracts involved in this docket.  The Commission expressed concern of the regulatory impact on existing and future wholesale contracts if Public Service’s proposed allocation method were to be approved by the Commission.  Commenting on Public Service’s proposed treatment of the 1996 WestPlains amended contract in the 1997 earnings test docket, the Commission in Decision No. C99-706 stated:  at paragraph 10 page 9 of the decision:

As previously noted, PSCo argues that use of the regulatory cost allocation methods embodied in its last rate case will prevent it from successfully competing in the wholesale supply market.  This argument goes beyond the issue concerning the regulatory treatment of the WestPlains contract to potentially include all future wholesale contracts.  This theme of significant potential regulatory impact is also prevalent in the Staff’s response concerning lack of prior approval of PSCo’s proposed methodology by this Commission, the applicability of § 40-3-104.3, C.R.S., in this instance, and whether acceptance of PSCo’s methodology would invite further renegotiations of wholesale power contracts.

Because of the potential regulatory impact on existing wholesale contracts and future wholesale contracts, the principles established in the last Public Service general rate case and in the Stipulation should be followed until the Commission approves a change in the treatment of wholesale electric contracts in a proceeding unrelated to an annual earnings test docket.  Public Service’s proposed regulatory treatment of the two WestPlains wholesale contracts in the 1998 earnings test docket should be rejected, as it was in the 1997 earnings test docket.  Further, Staff’s recommendations contained on page 78 of Staff’s witness, Wendie L. Allstot in her answer testimony, Exhibit L, should be adopted.

X. The proposal of Public Service to impute into retail revenue requirements the tariffed rate that would have been paid by customers with contracts pursuant to § 40-3-104.3, C.R.S., rather than performing a fully distributed cost methodology for segregation of rate base, expenses, and revenues involving electric service provided by contract should by rejected. The recommendations of Staff witness, Wendie L. Allstot in her answer testimony, pages 79 and 80 (Exhibit L) will be adopted. 

As correctly pointed out by Staff, the Commission stated in Decision No. C97-1038, page 5, that Public Service is required to segregate rate base, expenses, and revenues associated with these special contracts in its annual earnings test filings.  Public Service must comply with the provisions of § 40-3-104.3(2)(a), C.R.S., which requires segregation of rate base, expenses, and revenues and with Commission Decision No. C99-1038. This Decision clearly requires the company to segregate rate base, expenses, and revenues involving contracts in its annual earnings test filings.

Y. The recommendation of the OCC with respect to Y2K related expenses should be adopted.  The Y2K expenses should be deferred until all of the Y2K related expenses are known and documented. The Y2K expenses should be deferred until the 1999 earnings test filing and all costs should be amortized over five years in an earnings test recovery period beginning July 1, 2000.  The proposal of Public Service to include Y2K expenses that were incurred in 1998 in the 1998 earnings test filing is rejected.

Z. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

VI. VII.
order

AA. The Commission Orders That:

1. The proposed regulatory treatment of Public Service Company of Colorado of the 1996 amended and 1997 wholesale capacity sales contracts to WestPlains Energy is rejected.

2. Public Service Company of Colorado shall adjust the 1998 earnings sharing amount to reflect application of the rate base treatment to all wholesale contracts.

3. Public Service Company of Colorado shall apply the treatment accepted by the Commission in its last general electric rate case to all wholesale contracts in all future earnings tests until a different regulatory treatment is approved by a final decision of the Commission as a result of a separate filing, not involving an earnings test proceeding.  The party proposing to change the regulatory treatment of wholesale contracts bears the burden of proof to establish that the treatment is just and reasonable.

4. The proposed regulatory treatment of Public Service Company of Colorado for contract electric service  pursuant to § 40-3-104.3, C.R.S., is rejected.

5. Public Service Company of Colorado shall segregate rate base, expenses, and revenues for each customer  receiveing contract electric service in 1998 under the provisions of § 40-3-104.3, C.R.S.

6. Public Service Company of Colorado shall provide detailed accounting records establishing that rate base, expenses, and revenues were segregated for each customer to receive contract electric service in 1998 pursuant to § 40-3-104.3, C.R.S.

7. Public Service Company of Colorado shall adjust its 1998 earnings to remove the rate base, expenses, and revenues associated with contract electric service pursuant to § 40-3-104.3, C.R.S.

8. Public Service Company of Colorado shall remove the rate base, expenses, and revenues associated with contract electric service provided to customers pursuant to Section 40-3-104.3, C.R.S. from all future earnings tests until a different regulatory treatment is approved by the Commission as a result of a separate filing, outside of an earnings test proceeding. 

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
_______________________________

Administrative Law Judge
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Director
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