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THE APPLICATION OF BARBARA J. BARTELS, DOING BUSINESS AS KANDI'S KAB'S, FOR AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
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THE APPLICATION OF SERENDIPITY MARKETING, LLC, DOING BUSINESS AS TAXI TIME, FOR AUTHORITY TO CONDUCT OPERATIONS AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
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Mailed Date:  June 19, 2000

I. Statement

A. On June 7, 2000, a Motion to Dismiss; Motion for Attorney’s Fees (“Motion”) was filed in the captioned matter by, Barbara J. Bartels, doing business as Kandi’s Kabs (“Kandi’s Kabs”).  The Motion indicates that Serendipity Marketing, LLC, doing business as Taxi Time (“Taxi Time”), failed to respond to discovery served upon it by Kandi’s Kabs on May 18, 2000.  The Motion contends that this failure has materially prejudiced Kandi’s Kabs thereby warranting dismissal of the application and an award of attorney’s fees.

B. On June 13, 2000, Taxi Time filed its Response to Motion to Dismiss and Motion for Attorney’s Fees (“Response”).  Taxi Time contends that it did not receive the subject discovery requests until May 31, 2000, one day after responses to the same were due.  The copy of the Taxi Time discovery responses attached to the Response indicates that such responses were served on Kandi’s Kabs and its current legal counsel on June 12, 2000.  Taxi Time contends that Kandi’s Kabs cannot be prejudiced by its failure to provide discovery responses on an earlier date in light of the fact that the hearing of this matter is not scheduled to commence until July 17, 2000.

C. Rule 77(c) of the Commission’s Rules of Practice and Procedure (4 Code of Colorado Regulations 723-1-77(c)) sets forth discovery procedures applicable to transportation proceedings.  Rule 77(c)(4) provides two alternative forms of relief resulting from a party’s failure to respond to discovery; dismissal of the party, or a limitation on the evidence to be presented by that party.

D. The Motion does not request a limitation on the evidence to be presented by Kandi’s Kabs.  The Taxi Time discovery responses, although possibly served on an untimely basis, were provided far enough in advance of the hearing to afford Kandi’s Kabs sufficient opportunity to prepare its case.  Therefore, Kandi’s Kabs has not been sufficiently prejudiced so as to warrant dismissal of the application.  Accordingly, its motion to dismiss this application will be denied.

E. Denial of the motion to dismiss necessarily requires a denial of the motion for attorney’s fees.

II. Order

A.
It Is Ordered That:

1. The Motion to Dismiss; Motion for Attorney’s Fees filed in this proceeding by Barbara J. Bartels, doing business as Kandi’s Kabs, is denied.

2. This Order shall be effective immediately.
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