Decision No. R00-657-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-125CP

in the matter of the application of united states protection agency, inc. for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
denying motion to compel
and/or to dismiss application

Mailed Date:  June 19, 2000

I. STATEMENT

A.
On May 30, 2000, a Motion to Compel or in the Alternative Dismiss Intervention (“Motion”)
 was filed in the captioned matter by Intervenor, Saferide Services, Inc. (“Saferide”).  The Motion indicates that the Applicant, United States Protection Agency, Inc. (“USPA”), failed to respond to discovery served upon it by Saferide on or about May 3, 2000.  The Motion seeks an order compelling USPA to respond to the discovery or, in the alternative, dismissal of the application.

B.
No response to the Motion was filed by USPA, per se.  However, on June 8, 2000, USPA filed a pleading entitled 

“Responses to Interrogatories and Responses to Requests for Production of Documents to Applicant United States Protection Agency, Inc.” (“USPA Discovery Responses”).  The Certificate of Mailing attached to the USPA Discovery Responses indicates that this pleading was served on counsel for Saferide on June 7, 2000.  Presumably, these are the discovery responses sought by Saferide in its Motion. 

C.
Rule 77(c) of the Commission’s Rules of Practice and Procedure (4 Code of Colorado Regulations 723-1-77(c)) sets forth discovery procedures applicable to transportation proceedings.  Rule 77(c)(4) provides two alternative forms of relief resulting from a party’s failure to respond to discovery; dismissal of the party, or a limitation on the evidence to be presented by that party.  It specifically precludes motions to compel.

D.
By virtue of the foregoing, the Saferide Motion to Compel must be denied.  The Motion does not request a limitation on the evidence to be presented by USPA.  The USPA Discovery Responses, although served on an untimely basis, were provided far enough in advance of the hearing to afford Saferide sufficient opportunity to prepare its case.  Therefore, Saferide has not been sufficiently prejudiced by USPA’s failure to timely respond to its discovery so as to warrant dismissal of the application.  Accordingly, Saferide’s Motion to Dismiss Application must also be denied.

II. ORDER

A.
It Is Ordered That:

1. The Motion to Compel or in the Alternative Dismiss Intervention filed in this proceeding by Intervenor, Saferide Services, Inc., is denied.

2. This Order shall be effective immediately
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� The relief requested in the Motion indicates that it should be titled “Motion to Compel Or In The Alternative Dismiss Application”. 
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