Decision No. R00-651

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00G-105CP

colorado public utilities commission,


complainant,

v.

airport express, Inc.,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  June 15, 2000

Appearances:

Anne K. Botterud, Assistant Attorney General on behalf of the staff of the Commission; and

No appearance by, or on behalf of, the respondent.

I. statement of the case

A. By civil penalty assessment notice (“CPAN”) issued February 8, 2000, the staff of the Commission alleges that Airport Express, Inc., has been charging rates for transportation from Fort Collins to Denver International Airport in excess of those rates filed in its tariff, all in violation of § 40-10-117, C.R.S.

B. Originally scheduled for hearing on May 23, 2000, the matter was continued at the request of Edward W. Conlan, president of Airport Express, Inc., to June 13, 2000.  It should be noted that during this time period Mr. Conlan was alleging, “...that you do not have jurisdiction over these dockets due to improper service.”  On June 12, 2000, this agency received a letter from Mr. Conlan indicating, “...I will not be attending any hearings until the issue of improper service is resolved.”

C. On June 13, 2000, the matter was called for hearing and there was no appearance by, or on behalf of, the respondent.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

D. Based upon all the evidence of record, the following is found as fact:

1. Airport Express, Inc., holds Certificate of Public Convenience and Necessity PUC No. 20005, which only provides for scheduled transportation of passengers and their baggage between Denver International Airport and Fort Collins, Longmont, and Loveland.

2. Pursuant to Airport Express, Inc.’s tariff filed with this agency, Exhibit No. 3, the only listed rate for the transportation from Fort Collins to Denver International Airport is $14.

3. The evidence in this matter establishes that on February 6, 2000, rate analyst Gary Gramlick of this Commission paid $16 to ride between Fort Collins and Denver International Airport (see Ex. No. 4), a rate that appears nowhere in Airport Express, Inc.’s filed tariff.  Further, this is not the first civil penalty for overcharging; rather, this is the fourth time in less than a year that Airport Express, Inc., has been cited and found liable for providing intrastate transportation at rates higher than those found in its tariff.

4. Regarding service of the CPAN, the only evidence of record is that on March 3, 2000, Mr. Gramlick went to the offices of Airport Express, Inc., in Fort Collins, spoke with the receptionist, and requested that she sign for the penalty assessment notice.  The receptionist attempted to find someone who was willing to sign for the CPAN, could not find anyone else, and she herself refused to sign.  At that point Mr. Gramlick left the CPAN with the receptionist at the offices of Airport Express, Inc. 

5.  Repeated correspondence from Edward W. Conlan to this Commission in this case indicates that he believes that as long as no one signs the CPAN he may thwart all enforcement efforts against his company.  It is Mr. Conlan’s interpretation of the statute that someone who violates the law can also escape the enforcement mechanism by simply refusing to sign a CPAN despite opportunity to do so, and bring all enforcement proceedings to a halt.

III. discussion

E. To begin, the sufficiency of personal service upon Airport Express, Inc., pursuant to Rule 4, C.R.C.P., and § 24-4-105(4), C.R.S., plus 40-7-116, CRS,  was decided in Docket No. 00G-107CP by Decision No. R00-592, May 31, 2000, and need not be repeated here.

F. However, this office would merely add regarding the question whether there was sufficient service of the CPAN under § 40-7-116, C.R.S., which pertinently provides:

... Such notice shall be tendered by the enforcement official, either in person or by certified mail, and shall contain; The name and address of such person; the nature of the violation; the maximum penalty amounts prescribed for such violation; the date of the notice; a place for such person to execute a signed acknowledgment of receipt of the civil penalty assessment notice; a place for such person to execute a signed acknowledgment of liability for the cited violation; and such other information as may be required by law to constitute notice of a complaint to appear for hearing if the prescribed penalty is not paid within ten days.  Every cited person shall execute the signed acknowledgment of receipt of the civil penalty assessment notice. ...

that Airport Express, Inc.’s position appears to be a strained and absurd one. It is Mr. Conlon’s/Airport Express, Inc.’s position if Airport Express, Inc., personnel refuse to sign the CPAN then Airport Express, Inc., may endlessly thwart enforcement activity, under a theory of deficient personal jurisdiction.  Put in other words, Airport Express, Inc., argues that if it violates the law twice, once by overcharging in violation of § 40-10-117, C.R.S., and a second time by refusing to sign per § 40-7-116, C.R.S., it should get off scot free.  Is such an absurd result that leads to deadlock and defeats the legislative intent to be allowed?

G. The answer is found in § 2-4-201, C.R.S., which provides:

 
2-4-201.  Intentions in the enactment of statutes.  (1) In enacting a statute, it is presumed that:

 
(a)
Compliance with the constitutions of the state of Colorado and the United States is intended;

 
(b)
The entire statute is intended to be effective;

 
(c)
A just and reasonable result is intended;

 
(d)
A result feasible of execution is intended;

 
(e)
Public interest is favored over any private interest.

Clearly, Airport Express, Inc.’s notion that it can unilaterally defeat enforcement of the Public Utilities Law by refusing to sign a CPAN flies in the face of the above.  As the Colorado Supreme Court noted in Avicom, Inc. v. Colo. PUC, Colo., 955 P.2d 1023 (1998):

... Thus, a statutory interpretation that defeats the legislative intent or leads to an absurd result will not be followed. ... the intention of the legislature will prevail over a literal interpretation of the statute that leads to an absurd result...

955 P.2d at 1031.

H. What is clearly implied by the language of § 40-7-116, C.R.S., is an opportunity for the respondent to sign a CPAN, but not to allow a self-serving refusal to sign to work a defeat of the entire statutory scheme.  Airport Express, Inc.’s calculated refusal to sign the CPAN (and refusal to attend the hearing), will not work to preclude jurisdiction over the person of Airport Express, Inc.

I. And, the only evidence at hearing is that Airport Express, Inc., violated the clear terms of § 40-10-117, C.R.S., on February 6, 2000 by charging $16 per passenger instead of the required $14.  Further, this is the fourth time this occurred in less than a year.

J. An appropriate order will enter.

order

K. The Commission Orders That:

1. The motion of staff to consolidate this docket with Docket No. 00G-250CP is denied given Mr. Conlon’s express objection thereto.

2. Airport Express, Inc., is hereby ordered to pay the sum of $1,200 (enhanced penalty for repeat offense) to this agency within five days of the effective date of this order.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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