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I. INTRODUCTION.

A. This is a proceeding under § 271 of the Federal Telecommunications Act of 1996 (“Act”) to evaluate whether U S WEST Communications, Inc. (“U S WEST”), should be allowed to offer in-region, interLATA services.  On November 30, 1999, U S WEST filed a Status Report and Notice of Intent to File with the Federal Communications Commission (“FCC”) Pursuant to § 271(c) of the Telecommunications Act of 1996 (“Status Report”).  That filing revived the Colorado § 271 process and indicated that U S WEST seeks interLATA entry under 47 U.S.C. § 271(c)(1)(A), or “Track A” of Section 271.  

B. Track A approval requires the Bell operating company to show: that it has entered into an interconnection agreement with a facilities-based competitor; that it meets the 14-point competitive checklist in § 271(c)(2)(B); that it will enter the interLATA market consistent with the terms of § 272; and that entry is “consistent with the public interest, convenience and necessity.”
 

C. The FCC decides whether U S WEST can enter the in-region interLATA market.  47 U.S.C. § 271(d)(3).  The Colorado Public Utilities Commission (“Commission”) plays a subordinate role in this process, as described by 47 U.S.C. § 271(d)(2)(B):

Before making any determination under [Section 271], the [FCC] shall consult with the State commission of any State that is the subject of the application in order to verify the compliance of the Bell operating company with the requirements of subsection (c) of this section. 

In addition to consulting with state commissions, the FCC has delegated to them the role of record-maker:  

State commissions must conduct proceedings to develop a comprehensive factual record concerning BOC compliance with the requirements of section 271 and the status of local competition in advance of the filing of section 271 applications [with the FCC].  

Ameritech Michigan Order at ¶ 30.

D. Though the FCC has not promulgated any guidelines for the states to follow in collecting and evaluating a § 271 record, the series of orders on other Bell Operating Companies’ (“BOCs”) § 271 applications gives some focus to the Commission’s proceeding here.  Specifically, the Bell Atlantic New York Order - the only approved § 271 application to date - highlights elements of a successful application:

These include: (1) full and open participation by all interested parties; (2) extensive independent third party testing of Bell Atlantic’s operations support systems (OSS) offering; (3) development of clearly defined performance measures and standards; and (4) adoption of performance assurance measures that create strong financial incentive for post-entry compliance...
 

The deference and authority accorded to state commissions depends on the state’s rigorous and exhaustive collection and evaluation of the evidence.  Bell Atlantic New York Order at ¶¶ 20, 54.  Within these broad guidelines, the Commission will endeavor to give the FCC what it wants: a collaboratively developed record that exhaustively and rigorously considers whether U S WEST meets the requirements of § 271. 

E. Based on the Bell Atlantic New York Order, and Colorado State law, the Commission concludes that it has broad authority and discretion to participate in the U S WEST § 271 application process.  Though unprecedented, analogies can be drawn to other types of proceedings and models to define the respective roles of the Commission, Staff of the Commission (“Staff”), U S WEST, and intervenors.  The open, collaborative model endorsed by the FCC shall be employed in this proceeding.

The remainder of this Order will discuss, in turn: the background leading up to this Order; the foundation of the Commission’s authority to conduct this proceeding; the role of 

the Commission; the role of the hearing commissioner; the role of the Staff; and the procedural schedule.

II. STATEMENT, FINDINGS, AND CONCLUSIONS

A. Background

1. In the Status Report, U S WEST requests that the Commission recommend to the FCC that it approve U S WEST's application under § 271 to provide interLATA service in Colorado.  Subsequently, U S WEST submitted a revised status report and notice, supplemented the supporting affidavits and exhibits, and filed a revised Statement of Generally Available Terms and Conditions ("SGAT").  

2. By Decision No. C99-1328, the Commission issued a procedural order.  In that decision, the Commission recognized that this is not a traditional proceeding.  

3. By Decision No. C00-420, the Commission issued a second procedural order.  In that decision, the Commission granted U S WEST's motion for alternative procedures and its motion to consider the SGAT terms and conditions in this docket; directed the use of technical workshops to develop the factual record in this proceeding; approved the hiring of a workshop facilitator; and directed the parties to hold a workshop to develop procedures and a dispute resolution mechanism for this docket.  

4. The procedural workshop took place on March 31, 2000, April 5, 2000, and May 9, 2000.  U S WEST, intervenors, and Staff (collectively, the "participants") took part in the procedural workshop.  The participants developed and accepted the procedures and the dispute resolution process set out below in this decision.  

5. On June 2, 2000, a prehearing conference was held to finalize the procedures to be used in this docket.  

B.  Authority of the Commission

6. The threshold question is where the Commission derives its authority to participate in this federal process.  After all, the Commission is being asked to devote an inordinate amount of time and resources to a federal process where the ultimate relief involved is the elimination of a federal regulatory prescription.

7. The simple answer from the federal side of the coin is to invoke Federal Energy Regulatory Commission v. Mississippi, 456 U.S. 742, 769 (1982).  That case extended Testa v. Katt, 330 U.S. 386 (1947), where it was acknowledged that state courts must hear and apply federal law, to state administrative bodies.  Id. at 759-771, n.24; but see, Printz v. United States, 521 U.S. 898 (1997) (holding that federal government cannot commandeer state executive power absent consent).

8. From this Commission’s perspective, however, we must look to whether State law authorizes our participation in this federal process.  Printz, 521 U.S. at 936 (O’Connor, J., concurring).  We find that Colorado law does allow the Commission to participate in this federal proceeding.

9. Article XXV of the Colorado State Constitution gives the Commission the power to regulate public utilities.  Courts have interpreted article XXV to give the Commission broad authority to accomplish its legislative functions.  Mountain States Tel. & Tel. Co. v. PUC of Colorado, 576 P.2d 544, 547 (Colo. 1978); see also, City of Montrose v. PUC of Colorado, 629 P.2d 619, 622 (Colo. 1981) (commission has broad authority and is given considerable discretion).  Colorado statutes authorize the Commission to “confer” with an agency of the United States on matters arising under matters of the Public Utilities statute, laws of the state, or the laws of the United States.  § 40-2-115(1), C.R.S.  It is likewise the Commission’s duty to open the telecommunications markets of the state and promote competition.  §§ 40-15-101, 501-503, C.R.S.  To the extent the § 271 process promotes opening the Colorado telecommunications market to competition, it is incumbent on the Commission to participate.  Under Colorado law, therefore, the Commission is authorized to preside over U S WEST’s application to provide interLATA service under § 271 of the Act.

C. Role of the Commission

10. As the Commission has previously noted, this docket is not a traditional proceeding.  Indeed, in defining the Commission’s role, it is easier to identify what this proceeding is not, than what it is.  

11. This is not a proceeding under Article 6 of the Commission’s organic act, see § 40-6-101 et seq., C.R.S., or the Colorado Administrative Procedure Act, see §§ 24-4-101 et seq., C.R.S.  No final Commission action will result from this docket.  The Commission’s record and evaluation will be reviewed by the FCC, not by state or federal courts.  As a court reviewing Montana’s § 271 process put it: “One struggles in vain to find a label to place on proceedings now before this Court. . . .  It is, one might say, an ineffable procedure.”  U S WEST Communications, Inc. v. Montana Department of Public Service Regulation, Case No. BVD 99-12, Order on Motion to Dismiss at 3 (Mt. 1st Jud. Dist. Ct. March 12, 1999).

12. Despite the novelty of this federal process, some idea of the procedural framework envisioned by the FCC can be taken from the Bell Atlantic New York Order, as well as by considering the end-product of the process.  

13. The FCC encourages the state commissions to play an active and involved part in the § 271 process.  Bell Atlantic New York Order at ¶ 54.  In addition, the FCC encourages state utilities commissions to establish a “collaborative” process in assessing a BOC application.  Id.  The FCC views both the Department of Justice (“DOJ”) and the state commission evaluations as serving the role of an “expert witness in the application process.”  Id. at ¶ 51.  

14. The role of this Commission is to develop the factual record for the FCC's review and to make a recommendation to the FCC.  The FCC is not bound by the Commission’s record, and the FCC may give this Commission's record and recommendation whatever deference the FCC deems appropriate.  Bell Atlantic New York Order at ¶ 20; Ameritech Michigan Order at ¶ 30.  Nevertheless, a state commission’s evaluation may be given substantial weight given its familiarity with the specific application.  Bell Atlantic New York Order at ¶ 51.  However, the FCC does not treat the state commission evaluation as absolutely controlling; it performs an independent analysis of the application.  Id. at ¶ 56.

15. The novelty of this hybrid proceeding created by federal law has raised questions, both here in Colorado and elsewhere, about the exact nature of the state commission proceeding in the § 271 context.  The Commission believes it is necessary and appropriate to state its understanding of the nature of this proceeding to provide guidance to the participants in this docket.  

16. The federal Act does not specify the method by which the state commission is to develop its recommendation on the BOC’s compliance with § 271.  Each state commission is left to determine the procedure it will use.  While it appears that the FCC expects the state commission to conduct some type of investigation and to develop a factual predicate for the state’s recommendation, there is no such requirement in the Act.  Thus, the Commission considers first, the nature of the docket to use to address U S WEST’s compliance with § 271.  

17. Given the breadth of the issues involved and the technical nature of the § 271 competitive checklist, the Commission determined that an investigation docket was most appropriate.  First, the Commission has statutory authority to conduct an investigation.  See, e.g., CO Const. art. XXV, §§ 40-6-101 and 40-6-109, C.R.S.  Second, an investigation docket could serve both as a repository for information and as the vehicle to develop a factual record to serve as the basis for the recommendation to be made to the FCC.  Third, an investigation docket is more flexible in terms of the procedure to be used to conduct the investigation.  

18. The Commission considered several models as it strove to define the nature of this docket.  For example, the Commission considered, and rejected, the adversarial litigation model.  The Commission agrees with the participants that this is a proceeding which would be hindered by a purely adversarial model.  The issues are technical, and require full and direct discussion between technical experts.  Use of the litigation model would inhibit such discussion.  Therefore, it was rejected.

19. The Commission also considered the special master concept.  See Colorado Rules of Civil Procedure (“C.R.Civ.P.”) 53; Federal Rules of Civil Procedure (“Fed.R.Civ.P.”) 53.  A master is generally given judicial authority to conduct meetings, hear witnesses, and accept evidence, unless limited by an order of reference.  C.R.Civ.P. 53(c); Sunshine v Sunshine, 488 P.2d 1131, 1133 (Colo. App. 1971); Belmont Mining and Milling Co. v. Costigan, 42 P. 647, 648 (Colo. 1895).  A master does not have any “inherent” powers outside of the controlling statute or rule from which the master drives its authority.  Patton v. Secretary of the HS, 25 F3d 1021, 1026-27 (Fed. Cir. 1994).
  The master’s duty is to produce a report upon the matter for which the master was designated. C.R.Civ.Pro. 53(e)(1); Sunshine, 488 P.2d at 1133.  The master’s report is accepted as findings of fact unless clearly erroneous (non-jury action) or submitted as evidence (jury action). C.R.Civ.Pro.  53(e)(2)-(3).  

In a non-jury action the master’s report is binding unless the court conducts a hearing, after which it may accept the report, reject it, modify it, recommit it, or add further evidence to it. C.R.Civ.Pro. 53(e)(2); Hutchison v. Elder, 344 P.2d 1090, 1092 (Colo. 1959).  

20. Analogizing the Commission’s role to that of a special master has some descriptive value.  The special master role comports with the nature of the process of a § 271 application.  Masters are used to assist a court in specialized or difficult proceedings.  C. Wright and A. Miller, Federal Practice and Procedure: Civil § 2605.  Each § 271 application is unique to the state of application and involves complex and detailed issues.  A state commission acting as a special master can provide the FCC with a more detailed evaluation of the specific BOC and state, than the FCC would be able to generate independently.

21. In addition, a master encompasses the roles of auditor, assessor, referee, and examiner, C.R.Civ.P. 53(a), all of which are consistent with the FCC’s desire that the state commission engage in a collaborative process in developing an evaluation.  Furthermore, in jury cases, a master has been referred to as “merely an expert witness,” C. Wright and A.Miller, Federal Practice and Procedure: Civil § 2611, which matches exactly the characterization of the role of the state commission (and the DOJ) by the FCC as an “expert witness.”  Bell Atlantic New York Order at ¶ 51.

22. Finally, a master’s report is very similar to the evaluation called for by the FCC.  Both are given strong presumptions of validity, but still fall under independent review by higher authorities.  As mentioned, in non-jury matters such as the § 271 proceedings, the master’s report is considered binding unless the reviewing court holds a hearing, after which it is free to review the report and its findings.  For the purposes of the present analogy, the FCC consideration of the state commission’s § 271 report and recommendation can functionally be considered a hearing, as the interested parties are able to present their cases independently and directly to the FCC.  Therefore, the level of review which the FCC maintains over the state commission evaluation is not inconsistent with the special master analogy.  

All that said, at a certain point, the special master analogy strains to describe the nature of this proceeding.  The special master model has acquired the trappings of the litigation model.  To the extent the more formal protocols of an adjudicatory model apply to the special master, 

they will not fit within the informal, open, and collaborative model urged by the FCC.
  

23. In the end, the special master model is a helpful analogy — certainly it is to the Commission’s conceptualization of its role — but not quite right.  Unprecedented proceedings call for unprecedented models, and the one that most accurately captures the nature of this proceeding is rulemaking; rulemaking, however, informed by the constraints and role of a special master.

24. Rulemaking is flexible and can accommodate a number of different procedures for information gathering and for informing the Commission.  For example, in the past the Commission has used panels of experts to assist it in rulemaking.  This is similar, but not identical, to the technical workshops adopted in this docket.  In addition, use of the rulemaking model allows the Commission direct access to its entire technical staff.  Because of the highly technical nature of the § 271 checklist, such access is necessary for the Commission to make an informed evaluation.  

Moreover, the technical workshop/rulemaking approach is best suited to open and full participation in the investigation by all interested persons.  The existence of such an open process at the state level was one of the factors relied upon by the FCC in its evaluation of the Bell Atlantic New York application.  See, e.g., Bell Atlantic New York Order at ¶¶ 8, 9. 

25. As a final note about this proceeding, the Commission observes that there is no time limit on this Commission's investigation, other than the desire of the Commission and participants to conduct this docket in a fair and expeditious manner.  This is an investigation docket, opened by the Commission in 1997.  U S WEST has not filed an application pursuant to the Rules of Practice and Procedure, 4 CCR 723-1, or pursuant to an applicable telecommunications rule.  As a result, the time limits found in § 40-6-109.5, C.R.S., do not apply to this docket.
  

Role of Hearing Commissioner

26. In Decision No. C00-420, the Commission referred this docket to a hearing commissioner.  The Commission determined that a hearing commissioner could better and more timely issue rulings on motions and conduct hearings because a hearing commissioner would not be constrained by the open meetings law, or the need to convene a quorum of the Commission.  

27. The hearing commissioner will determine, on a case-by-case basis, the procedures to be used to resolve disputes referred to him.  While some issues or disputes may be resolved on written submissions alone, others may require oral argument or an evidentiary hearing.  When a dispute is referred, the hearing commissioner will issue a procedural order stating the process to be used and setting the time frames.

Based on the dispute resolution process (discussed below), the Commission understands: (1) the disputes referred to the hearing commissioner will involve issues which need to be resolved in order for the process to move forward; and (b) the positions of the participants will be well-established and known because disputes are referred only when efforts at informal resolution have failed.  Because the

workshop and testing process needs to move forward and not become bogged down, the participants should expect that the time frames for resolution of referred disputes will be short.  As a result, the participants should be prepared quickly to address referred issues.  

28. The Commission wishes to put the participants on notice that the hearing commissioner has recently become a member of the Executive Committee for the Regional Oversight Committee (“ROC”) testing of access to U S WEST’s operations support systems (“OSS”) (the “ROC OSS testing”).  In that role, he will participate in decisions pertaining to issues and questions referred by the Technical Advisory Group and by the Steering Committee; will participate in decisions pertaining to the contracts between the ROC and the entities selected to provide services in the ROC OSS testing; and may participate in other decisions.

The Commission sees no inherent conflict in the hearing commissioner’s being on the ROC OSS Executive Committee.
  Similarly, the Commission sees no ex parte issue because the proceeding before this Commission is an investigation, not an adjudication.  See § 40-6-122, C.R.S.; Rule 4 CCR 723-1-9(b)(3)

of the Rules of Practice and Procedure, 4 CCR 723-1 (rules governing ex parte contact with the Commission do not apply to investigations).  Nonetheless, to assure completeness of the record and to allay concerns the participants may have, the hearing commissioner has decided to prepare memoranda concerning ex parte contacts which occur during his work on the Executive Committee.  He will use as a guide the requirements of Rule 4 CCR 723-1-9(e) of the Rules of Practice and Procedure, 4 CCR 723-1.

D. Role of Commission Staff

29. The entire Staff of the Commission acts in an advisory capacity to the Commission in this docket.  Staff will participate fully in each workshop, both to express its views and to assure that the record is fully developed.  Staff will also assist the facilitator during each workshop and will serve as the preparer of the draft report and of the final report on each workshop.  Staff also has a role in the dispute resolution process.  

There is precedent for Staff’s role in this proceeding.  It is similar, for example, to the role of Staff in the proceedings following the amendment of Article 15 of Title 40, C.R.S., in 1996.  The General Assembly mandated a 

technical working group to develop, by consensus if possible, proposed rules to implement the 1996 amendments.  See § 40-15-504, C.R.S. (1996).  Staff participated in the technical working group which developed by consensus a set of proposed rules.  The proposed rules were then presented to the Commission, which held a number of rulemaking proceedings.  In those subsequent rulemaking proceedings, the same Staff personnel who had participated in the technical working group acted as advisors to the Commission.  

30. In addition, the role of Staff in this investigation docket is similar to the role Staff has in rulemakings before this Commission.  Staff typically prepares the draft rule, actively participates in the rulemaking hearing, presents to the Commission an evaluation and analysis of the comments received, and makes a recommendation to the Commission with respect to a final rule.  The same individual or individuals usually perform all these functions.  To the Commission’s knowledge, Staff’s role in rulemaking has not been successfully challenged.  Indeed, the Commission believes that Staff’s role is understood and generally accepted by parties in rulemaking dockets.  

31. The Commission believes that the role of Staff in this § 271 investigation is appropriate, is the one best suited to assure development of a full and complete record, and is the one best suited to providing the best and most informed advice to the Commission.  The Commission is informed that some participants may be apprehensive about the Staff role in this docket.  Given the importance of the issues to be investigated, the Commission can understand, even if it does not agree with, the apprehension.  

The Commission is informed that Staff has made proposals to address the stated concerns of some of the other participants:  contact with Staff will occur only in the technical workshops or through the electronic service/mail process established for this docket
 (except as to procedural questions); the substance of a contact with Staff which occurs outside the technical workshops or outside the electronic service/mail process established for this docket, and which is substantive in nature will be made part of the record in this proceeding by written memorandum; Staff will inform participants of its views during the technical workshops, through the electronic service/mail process established for this docket, and in the reports to be prepared at the conclusion of each workshop; and Staff will be consistent in its advice to the Commission and will not recommend one course of action in its 

written submissions and another course of action in its oral advice to the Commission.  We understand that the other participants find these assurances to be satisfactory.  

32. The Commission has considered these Staff proposals.  We find them to be consistent with the open nature of this docket.  We also find that they allow Staff to fulfill its advisory role without undue interference with, or hindrance to, the Commission-Advisory Staff relationship.  

E. Procedural Schedule and Procedures

33. The participants recognize that Colorado will be among the leaders, if not the leader, in states in U S WEST's territory addressing OSS issues.  The participants also recognize that being among the leaders requires creative and flexible approaches to reach consensus, as these are new issues and procedures.  

34. The participants have agreed to these procedures and to this procedural schedule.  

This process must be "transparent," and information must be as widely available as possible.  To that end, the factual record of the investigation will include at least the following:  everything submitted and filed with the Commission; everything gathered through discovery or informal 

information exchange; and everything said or provided during the workshops.  The process is to be open with full disclosure, recognizing that both this Commission and the FCC must be able to see and to understand what transpired during the investigation.  

35. There will be a series of technical workshops to address the § 271 14-point competitive checklist; the terms and conditions of the SGAT; and the related issues of the public interest, the state of competition in Colorado, and the "anti-backsliding" provisions and measures.  As more fully discussed below, the technical workshops will blend consideration of these issues.  

36. The technical workshops are primarily for technically-expert individuals to identify areas of concern or disagreement, to exchange information, and to try to reach consensus solutions.  The workshops are to get issues on the table; to identify possible solutions; to resolve issues through consensus, if possible; and to develop a record which will allow the Commission to determine whether or not the consensus solutions are appropriate or, to the extent consensus is not reached, to decide the unresolved issues.  

37. There will be a professional facilitator for the technical workshops.  The same professional facilitator has been hired for all workshops and is to assist Staff in performing its responsibilities and carrying out its functions in the workshops.  

38. The facilitator selected is Doherty and Company, Inc. (“DCI”).  This facilitator:  (a) has practical experience in facilitating these types of workshops; (b) has experience and expertise regarding the competitive checklist in particular and telecommunications in general; and (c) has been retained to perform at least these tasks:  (i) prepare agendas for workshops, (ii) prepare preliminary draft report (in the nature of summary of comments and suggested conclusions) on each workshop for submission to Staff, (iii) assist Staff in completion of final report on each workshop, (iv) prepare "punch list" of resolved and contested items at the conclusion of each workshop, and (v) handle workshop-related communication(s) with participants.  (This list is illustrative only.)  

39. There is a contract between U S WEST, DCI, and Staff.  That contract states unequivocally that DCI is under the exclusive control of the Commission and Staff and is bound by the procedural decisions and directions of the Commission.  

U S WEST will pay for the facilitator.
  

40. The workshops will be stenographically recorded and transcripts of each workshop will be prepared.  U S WEST will pay for an original and one copy of each transcript, both of which will be filed with the Commission.  Each participant will be responsible for paying for its own copy of the transcripts.  The participants expressed a general sentiment that expedited preparation of the transcripts is important.  The parties will determine (and inform the court reporters of), on a case-by-case basis, the delivery schedule for the workshop transcripts.

41. Technical experts and the issues they will be prepared to address shall be identified in advance of each workshop.  Participants in the workshops will be sworn.  Participants in the workshops may question other participants.  Participants may present documents and exhibits during the workshop.  To avoid confusion and surprise, those documents and exhibits will be made available to all participants and the facilitator no later than one week before the workshop.  

42. Written comments, responses, and replies will be filed under oath as to any factual matters.  Comments, responses, and replies may include legal argument.  

43. All filings and the final reports on the workshops will be submitted both on paper and in electronic format.  Filings will be handled as follows:  an original and five copies will be filed with the Commission; paper and electronic service will be made on the individuals identified in Decision No. C00-420; and electronic service will be made on participants.  Confidential materials will be served on participants by disc or by paper, not by electronic service.  

44. U S WEST will identify precisely which portion(s) of the affidavits and supporting documentation filed in the SGAT docket should be considered in this investigation docket and, further, will identify precisely which portions of the affidavits and documentation address which items on the § 271 competitive checklist.  

45. There will be a final report, submitted to the Commission, on each workshop.  Each final report will contain findings of fact, conclusion(s) of law, and recommendation(s) regarding whether or not U S WEST complies with the specific competitive checklist items under consideration in the workshop. 

46. At the conclusion of each workshop, Staff will prepare and circulate to the participants a draft report, including recommendations.  Participants can review and comment on the draft report, including the recommendations.  After reviewing the comments, Staff will prepare the final report.  Each participant will have the opportunity to file with the Commission objections to, recommended changes to, and any comments on the final report.  In addition, a participant may request a hearing or other review.  The fact that an issue was resolved by consensus in the workshop will not preclude a participant from raising objections or concerns with respect to that issue.  A participant raising issues or objections about an issue resolved by consensus or about the final report, however, is expected to have raised and to have noted the issues or objections in the technical workshops, during review of the draft report, or both.  Raising and noting issues and objections before submission of the final report allows the participants to attempt to address the concerns and issues through the consensus approach.  It also puts participants on notice about the issue so that all can be prepared fully and quickly to address it if requested to do so by the Commission.  

47. The consensus approach to decision-making will be used in the workshops.  In this context, consensus does not mean unanimity.  Rather, consensus should be equated to a negotiated product developed in a process which accommodates the interests of each party and about which no party has continuing substantial objection (in some ways, this depends on the collective judgment of whether an objection is substantial).  Consensus occurs when the group's decision is accepted, possibly with reservation, but always with the commitment to the decision and implementation of the decision.  

48. The scope of each of the six workshops is:  the first workshop to address seven non-OSS checklist items (i.e., items numbered 3, 7, 8, 9, 10, 12, 13); the second to address collocation, interconnection, and resale; the third to address xDSL, emerging services, and related issues; the fourth to address § 272, unbundled network element (“UNE”) combinations, transport, and switching; the fifth to address loop issues and local number portability; and the sixth to address public interest, anti-backsliding, and competition in Colorado.  The technical workshops are expected to evolve with respect to the issues to be discussed; the listing of subject matter is not intended to be limiting.  All pertinent and related issues are open for discussion in each workshop with the understanding that the participants can revisit an issue or area as circumstances warrant.  

49. In addition to the six workshops identified, there may be a need for a seventh workshop, to be held after the conclusion of the ROC OSS testing process.  In that workshop, if it is held, participants will consider issues such as the results of the performance audit and the impact (if any) of those results on the outcomes of the six listed workshops.  The participants will determine whether or not to hold this seventh workshop and the scope of the workshop.

50. The SGAT terms and conditions will be discussed in each workshop as pertinent to the subject matter of that workshop.  The version to be used in this docket is the SGAT filed on April 6, 2000.  

51. There is a procedural schedule for the first five workshops.  (Dates are below.)  The dates were set with the understanding that each workshop has the potential to continue to other, specially scheduled dates to be determined by the participants and that the participants will be flexible in this regard.  For this reason, the last dates set out in the proposed procedural schedule are the workshop dates.  When each workshop is concluded, the participants will determine the dates for the draft report, for receipt of comments on the draft report, and for submission of the final report to the Commission.  

52. A complicating factor in this investigation docket is the concurrent and ongoing ROC OSS testing process and the possibility of the development of a ROC technical group to address anti-backsliding measures and procedures.  At the same time as the technical workshops are proceeding in Colorado, the ROC OSS testing process will be developing performance measures, standards, and benchmarks to be used in that testing process.  Once the performance measures, standards, and benchmarks are set, the ROC OSS testing process will use them to assess access to U S WEST’s OSS.  This overlap between the Colorado investigation and the ROC OSS testing process has created concern that proceeding with the technical workshops may result in duplicative proceedings because the results of the ROC OSS testing will impact the Colorado workshops.  In addition, not all participants in this investigation docket are participating in the ROC OSS testing process.  This has raised the concern that decisions made in the ROC OSS testing process might be adopted wholesale in the Colorado technical workshops without discussion.  

53. The fact that an issue has been addressed and resolved in the ROC OSS testing process does not carry with it the presumption that the ROC-adopted resolution will be adopted in Colorado.  After the ROC has determined the performance standards and measurements, this Commission will determine whether or not to adopt them as appropriate in Colorado.  When the ROC performance standards and measurements are final, U S WEST will file a motion with the Commission.  In that motion U S WEST will ask Commission approval of the ROC performance standards and measurements, and of any modifications to those standards and measurements U S WEST believes necessary, because they are sufficient and appropriate for use in Colorado.  With the motion, the issue will be before the Commission for decision.

54. In addition, when the results of the performance audit of U S WEST are complete, the Commission will determine whether or not to use them in the evaluation of U S WEST’s compliance with § 271.  The Commission envisions a process similar to that used for the ROC performance standards and measurements.

55. In the meanwhile, however, the technical workshops will proceed.  To that end, the technical workshops will address contracts and process, but will leave the identification and creation of performance standards and measures and the audit of U S WEST’s performance under those standards and measures to the ROC OSS testing process.  When an issue (such as the merits of a measure, standard, or formula) is open in the ROC OSS testing process, the expectation is that debate on that issue will occur in that ROC process (with the exception noted below).  However, once an issue has been concluded in the ROC OSS testing process, the issue may be presented and debated in the Colorado technical workshops.  

56. In the Colorado technical workshops, participants in the ROC OSS testing process should identify issues under consideration in the ROC OSS testing process; should raise Colorado-specific OSS-related issues (if any); should identify issues (if any) with the performance measures and standards adopted in the ROC OSS testing process; and should put other participants on notice with respect to any disagreement with decisions made in the ROC OSS testing process.  

57. Participants in the Colorado technical workshops who are not participating in the ROC OSS testing process may raise any issue pertaining to performance measures and standards and the audit of U S WEST’s performance under those standards and measures.  The ROC OSS testing process participants have an obligation to listen to the issues and concerns raised by those who are not participants in the ROC OSS testing process, to reach consensus on the issues if possible, and to refer the issues for dispute resolution if consensus is not reached.  

58. As the foregoing discussion makes clear, it is important to the success of this process that issues not be foreclosed or concluded too soon.  Changes are occurring rapidly and on many fronts.  For example, the ROC OSS testing will impact this docket.  In addition, actions taken by other state commissions or agreements reached by parties in § 271 proceedings in other states may impact this docket.  The process must remain flexible, inclusive, and iterative to accommodate changing circumstances.  

59. The technical workshops are open to the public. If necessary to discuss confidential material, participants will decide how to schedule the workshop agenda to permit full discussion of confidential materials.  

60. The rules governing confidential material (4 CCR 723-16) apply to this investigation, with the express understanding that it may be necessary to grant exceptions, at the specific request of a participant, with respect to specific persons who may need to have access to confidential materials.  To assure completeness of the record and to inform those who may intervene at a later date, the Commission will issue a confidentiality order in this docket.  

61. Both informal information exchange and formal discovery will be available to the participants.  Data and information sought will be limited to the workshop next on the schedule.  Obtaining and exchanging information among and between the participants outside the workshops themselves will be through written question and written response.  If the formal discovery process is used, the requirements of the Rules of Practice and Procedure apply.  If the request is an informal one, the participants involved in the request will determine the target dates for response to the request.  Both formal discovery and informal information exchange will be placed in the record (both the questions asked and the responses given, including documents).  The participants will be reasonable in their requests and will abide by the "play fair" rule when seeking information.  As a result, there is no limit on the number of requests at present.  If the absence of a limit proves to be unwieldy or unworkable, the participants will revisit the issue.  

62. There is a dispute resolution process to be used for certain types of issues.  This process is to be used to resolve:  (1) OSS-related issues when there is a need for decision because they are test-determinative or are necessary to “finish the job”; and (2) non-OSS-related issues when a decision is needed to go forward with the workshops or to "finish the job."  The process is:  First, there will be an attempt to reach consensus.  Second, if that attempt is not successful, Staff and DCI will seek resolution of the dispute by preparing a memorandum which captures the issue(s) and positions of the participants and which contains a Staff recommendation regarding resolution.  The memorandum will go to the hearing commissioner.  Third, the hearing commissioner will determine the process by which he or, in an appropriate case, the full Commission will consider and resolve these issues.  Fourth and finally, the dispute will be resolved; and the Commission decision will be implemented in the technical workshops.  

63. Irrespective of the procedure by which the final resolution is reached, there must be a clear and clean record with respect to dispute resolution.  From the record, one should be able to determine exactly the issue in dispute, when each dispute was resolved and by whom, and the resolution reached on each issue.  

F. Workshop Schedule

1. Non-OSS-Related Items (3, 7, 8, 9, 10, 12, 13)

U S WEST affidavits/testimony:
Already filed

Comments:
8 May

Replies (permitted to all comments):
22 May

Workshop:  
6-8 June

Follow-up workshop:  
27 & 28 June

EXCEPTIONS:  

Reciprocal compensation for internet-bound traffic will not be part of this first workshop.  This issue has been deferred to a later workshop, to be determined.  See Decision No. R00-579-I.  


Local Routing Number issues will be addressed in the workshop concerning checklist item no. 1.


All number portability issues, including the impact on 911 and the reassignment of ported numbers, will be addressed in the workshop concerning checklist item no. 11.


All aspects of how CLECs gain access to the facilities that serve MDUs will be addressed in the workshop concerning subloop unbundling.

2. Collocation, Interconnection, Resale

U S WEST supplemental affidavits/testimony:
20 June

Comments:
11 July

Replies (permitted to all comments):
25 July

Workshop:
1-3 August

Follow-up workshop:
scheduled as necessary

3. xDSL, Emerging Services

U S WEST supplemental affidavits/testimony:
8 August 

Comments:
29 August 

Replies (permitted to all comments):
12 September 

Workshop:
19-21 September 

Follow-up workshop:
scheduled as necessary  

4. UNE Combinations, Transport, Switching, § 272

U S WEST supplemental affidavits/testimony:
19 September  

Comments:
10 October  

Replies (permitted to all comments):
24 October  

Workshop:  
31 October - 2 November  

Follow-up workshop:
scheduled as necessary  

5. Loop Issues, Local Number Portability  

U S WEST supplemental affidavits/testimony:
24 October  

Comments:
14 November  

Replies (permitted to all comments):
28 November  

Workshop:  
5-7 December  

Follow-up workshop:
scheduled as necessary  

6. Public Interest, Anti-Backsliding, Competition  

 
Schedule to be determined.  Participants may agree that this workshop is not necessary because the issues have been addressed in other workshops.  At a minimum, however, participants will have the opportunity to make written submissions specific to these three issues.  

III. ORDER  

A. It Is Ordered That:  

1. The procedures and workshop schedule contained in this Decision are adopted.  

2. By consensus, the participants may change the procedures and workshop schedule contained in sections II.F and G of this Decision.  If there is a change, the participants shall inform the Commission in writing of the change.  

B. This Order is effective immediately.  

Hearing Commissioner

(S E A L)
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Bruce N. Smith
Director
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� Application of Ameritech Michigan Pursuant to Section 271 of the Telecommunications Act of 1934, as amended, To Provide In-Region Inter-LATA Services in Michigan, CC Docket No. 97-137, FCC 97-298 ¶¶ 8, 9 (Aug. 19, 1997) (Ameritech Michigan Order).


� Application of Bell Atlantic New York for Authorization under § 271 of the Communications Act to Provide In-Region Inter-LATA Services in the State of New York, CC Docket No. 99-295, FCC 99-404 ¶¶ 8 (Dec. 22, 1999) (Bell Atlantic New York Order).


� Because the C.R.Civ.P. 53 is identical to Fed.R.Civ.P. 53, federal cases are persuasive authority.  Curtis, Inc. v. District Court, 511 P.2d 463 (Colo. 1973).


� A model never before suggested, but with considerable advantages, is that of the Court of Star Chamber. Though abolished by the Act of Parliament in 1641, the Court of the Star Chamber could meet in secret, was not bound by common law due process concerns, could be used to enforce royal proclamations, and had all penal powers except imposition of the penalty of death.


� If § 40-6-109.5, C.R.S., did apply, the Commission has not yet deemed U S WEST’s “application” to be complete.  Thus, the statutory time has not yet begun to run.  Further, in view of U S WEST’s motion to bifurcate review of its SGAT and to blend part of the SGAT review into the § 271 proceeding and in view of U S WEST's agreement to the procedural schedule for this docket which will take longer to complete than the statutory time line contained in § 40-6-109.5, it appears that U S WEST has waived the time limits in § 40�6�109.5, C.R.S., if they ever applied to this docket.


� Absent extraordinary or unusual circumstances, or an agreement among the participants, the participants should expect an opportunity to present their arguments to the hearing commissioner.


� The Commission believes that the hearing commissioner will be sensitive to, and will take action to avoid, situations which present a conflict of interest or the appearance of such a conflict.


� Neither the hearing Commissioner nor the Commission is on this electronic service list.  Nevertheless, as part of the record, the Commission will have access to this material.


� McLeodUSA objects to U S WEST contracting with and paying for the facilitator, even under contract terms which place the facilitator under the exclusive control of the Commission and Staff.  McLeodUSA believes that the facilitator may “shade” conclusions or otherwise “favor” U S WEST in this process because it is aware that U S WEST is paying the bill.  McLeodUSA asserts that this presents a question of due process or at least the appearance of impropriety.  While the Commission disagrees with McLeodUSA’s assertion that there is a due process concern here, the Commission is sensitive to McLeodUSA’s concern.  The Commission believes, however, there are sufficient safeguards in place to assure the fairness of the facilitator and of the process.  First, the Commission believes that DCI clearly understands and accepts its contractual obligations and its duties to the Commission and Staff.  At present, there is no indication that DCI will not perform fully and faithfully under the contract.  Second, DCI’s ability to “shade” the recommendations in favor of U S WEST or otherwise to favor U S WEST is extremely limited.  Staff will be a full participant in each technical workshop and will be in a position to assure that there is no favoritism.  The draft report on each workshop, including any recommendations, will be reviewed and commented upon by all participants.  Each participant will have the opportunity to file objections to the final report.  Third, if during the course of this docket any participant believes that DCI exhibits favoritism toward U S WEST, that participant can use the dispute resolution process.  This process in toto reduces to insignificance, if not eliminates altogether, any opportunity for DCI to favor U S WEST.


� If the ROC develops anti-backsliding measures and procedures, the Commission will use a similar procedure to review those measures and procedures to assess their completeness and their appropriateness for Colorado.
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