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public utilities commission of the state of colorado,


complainant,

v.

airport express, inc.,


respondent.

recommended decision of
administrative law judge
ken f. kirkpatrick
assessing civil penalty

Mailed Date:  May 31, 2000

Appearances:

Victoria Mandell, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission; and

No appearance on behalf of the Respondent.

I. statement

A. This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 00-R-G-4.  By order and notice dated April 20, 2000, the matter was set for a hearing to be held on May 15, 2000 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  At the assigned place and time the undersigned called the matter for hearing.  The Respondent Airport Express, Inc. (“Airport Express”), did not appear.  There is a letter in the file from the Respondent stating that the Respondent would not appear and stating the Respondent’s belief that the Commission does not have jurisdiction due to improper service of the CPAN.

B. Testimony was taken from the Staff on the question of service of the CPAN, and further testimony was taken on the merits of the proceeding.  At the conclusion of the hearing Staff was ordered to file a brief on the question of service no later than May 25, 2000.  Staff timely filed its brief.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

D. Airport Express is the Respondent in this proceeding.  Airport Express operates under the trade name of Express Charters, Inc. (“Express Charters”).  See Exhibit 2.  Express Charters contracted with the Western and English Sales Association (“WESA”) to provide certain transportation services.  These services were provided at a trade show put on by WESA at the Merchant Denver Merchandise Mart on January 13 through 18, 2000.  Under this contract Express Charters agreed to offer to provide service between the Denver Merchandise Mart and Denver International Airport (“DIA”).  See Exhibit 8.

E. On January 16, 2000, Express Charters offered to provide transportation service in 15-passenger vans by selling one-way tickets from the Denver Merchandise Mart to DIA for $12.  See Exhibit 11, last receipt for Gary Tucker.  Respondent’s vans were observed loading passengers throughout the several days of the trade show.

F. After Staff of the Commission (“Staff”) received information that this transportation service had been provided by Express Charters, Staff reviewed Express Charters’ authority.  Express Charters does not have authority from this Commission to transport passengers from the Denver Merchandise Mart to DIA.

G. Staff originally sought to serve the CPAN by certified mail.  However, the certified letter from the Commission was returned.  PUC Staff member Gary Gramlick went to the offices of Express Charters at 521 N. Link Lane, Fort Collins, Colorado.  Gramlick entered the offices and spoke with the receptionist, asking to speak with someone who could accept service.  An administrative assistant came out from the back offices, had a discussion with Gramlick, and refused to accept the personal service.  The administrative assistant then went back into the back offices.  Gramlick then left a copy of the CPAN with the receptionist.

III. discussion

H. At the outset the question of whether sufficient service was effected needs to be addressed.  Rule 7(d)(2) of the Commission’s Rules of Practice and Procedure provides that service of CPANs may be accomplished by giving notice to a private corporation by delivering a copy of the CPAN “to any officer, manager, general agent, or registered agent thereof.”  The Administrative Law Judge (“ALJ”) finds and concludes that the administrative assistant who appeared from the back offices at the Respondent’s general place of business was a manager capable of accepting service.  See Swanson v. Precision Sales and Service, Inc., 832 P.2d 1109 (Colo. App. 1992).  The ALJ further finds and concludes that constructive service was accomplished after the administrative assistant refused to sign for the CPAN by leaving the CPAN with the receptionist.  Therefore personal service was effected and the Commission has jurisdiction in this proceeding.

I. The undisputed facts are that the Respondent offered to provide and did provide transportation service of persons upon the public highways of this state in intrastate commerce for compensation without a certificate of public convenience and necessity from this Commission authorizing such service.  Staff has sought only one penalty in the amount of $400.  Given the numerous times that the transportation service was provided, the ALJ finds that a penalty in the maximum amount of $400 is justified.

J. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. order

K. The Commission Orders That:

1. Respondent Airport Express, Inc., Fort Collins, Colorado, is assessed a civil penalty in the amount of $400.  Respondent shall pay the penalty within ten days of the effective date of this Order.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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