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I. statement of the case

A. On October 13, 1999, Voice Networks, Inc. (“VNI”), filed a complaint naming U S WEST Communications, Inc. (“U S WEST”), as Respondent.

B. On October 15, 1999, the Commission issued an Order to Satisfy or Answer.

C. On November 4, 1999, U S WEST filed its Answer and Counterclaim.

D. On November 24, 1999, VNI filed a Reply to U S WEST’s Counterclaim.

E. A hearing was scheduled for December 17, 1999.

F. Prior to the hearing, the parties agreed to stipulate to the material facts and to submit this matter to the Commission for disposition on cross motions for summary judgment.

G. On December 16, 1999, the parties filed a stipulated set of facts in support of their motions for summary judgment.

H. The hearing was orally vacated.

I. On January 10, 2000, VNI and U S WEST filed their motions for summary judgment and supporting briefs.

J. On January 24, 2000, VNI and U S WEST filed their responses to the cross motions for summary judgment.

K. Pursuant to § 40-6-109, C.R.S., the record and a written recommended decision are transmitted to the Commission.

II. findings of fact  (As stipulated by the Parties)
L. U S WEST is a Colorado corporation, and a carrier certified by the Commission, providing telecommunications services throughout a 14-state region.

M. VNI is a Colorado corporation, and a carrier certified by the Commission, providing telecommunications services in Colorado.

N. On April 27, 1999, U S WEST threatened disconnection of certain telecommunications services (i.e., call forwarding and call transfer features) provided by U S WEST to VNI alleging “toll bridging” (i.e., toll bypass) by VNI.

O. VNI denied the toll bridging allegations and on May 6, 1999, filed a complaint with the Commission against U S WEST and simultaneously a motion for emergency relief enjoining U S WEST from terminating service pending a hearing on the merits.  These filings initiated Docket No. 99F-221T later consolidated into Docket No. 99K-335T.

P. On May 7, 1999, the Commission issued an order (Decision No. C99-469) granting VNI a stay of disconnection subject to certain conditions.

Q. In response to Decision No. C99-469, U S WEST took certain actions, including performing, where possible, the software and switch modifications necessary to limit the simultaneous number of calls forwarded per line by VNI to one.

R. Subsequent to the issuance of Decision No. C99-469, VNI programmed its computers to facilitate and forward interexchange calls for its customers.

S. U S WEST billed VNI monthly for local lines and toll services at retail tariff rates.

T. By letter dated June 22, 1999, VNI requested that U S WEST bill VNI for toll at the Feature Group A (“FGA”) rate rather than the Message Telecommunications Services (“MTS”) Tariff Rate; U S WEST declined to do so.

U. Pursuant to Decision No. C99-469, VNI made two deposits with U S WEST on May 10, 1999 and June 10, 1999 in the amounts of $8,480 and $13,805 respectively.

V. Between May and August 1999, U S WEST sent VNI monthly billing statements for retail services (local and toll) on 35 accounts.  VNI disputes owing any amounts for toll services billed at MTS rates but, without waiving any rights, made some payments pursuant to those statements.

W. On July 20, 1999, U S WEST threatened to disconnect VNI’s local and toll services for non-payment and on July 21, 1999, VNI filed a motion for emergency relief seeking a stay of disconnection.  The toll service, billed at MTS rates, comprised the majority of the bill.

X. The Commission issued an order conditionally granting the stay on August 3, 1999 (Decision No. R99-836-I).

Y. Consistent with Decision No. R99-836-I, U S WEST blocked VNI’s toll access on certain accounts.

Z. VNI dismissed its complaint against U S WEST in Docket No. 99K-335T on August 10, 1999.

AA. Because the bills sent by U S WEST to VNI and which were an issue in Decision No. R99-836-I were still unpaid as of October 5, 1999, U S WEST threatened VNI with disconnection of certain services.

AB. On October 13, 1999, VNI filed a complaint which resulted in the instant docket and, simultaneously, a motion for emergency relief staying disconnection.

AC. Pursuant to Decision No. C99-1157, a $103,006 deposit was due by VNI on October 27, 1999.  VNI posted a deposit in that amount on November 9, 1999.

AD. Following a series of motions and responses by the Parties regarding the issue of disconnection, the Commission issued Decision Nos. C99-1157 and C99-1265.

AE. As a result of Decision No. C99-1265, VNI filed an emergency motion seeking reconnection of certain services.  U S WEST filed a response.  That motion was resolved by Decision No. R99-1352-I.

III. conclusions of law and discussion

AF. Under the provisions of Rule 56 of the Colorado Rules of Civil Procedure, summary judgment is available when the pleadings, affidavits, depositions, or admissions demonstrate that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law.  Crouse v. City of Colorado Springs, 766 P.2d 655, 661 (Colo. 1988).  Since the parties have stipulated to the material facts, summary judgment is appropriate in the instant case.

AG. The legal issue presented for resolution in the instant case is whether VNI is obligated to pay U S WEST tariffed Feature Group A (FGA) wholesale access rates or U S WEST tariffed Message Telecommunication Services (MTS) retail rates for telecommunications services ordered and provided by U S WEST to VNI between May and October, 1999.

AH. VNI contends in its motion for summary judgment that pursuant to Decision No. C99-469, and the applicable U S WEST tariff, VNI should pay the FGA wholesale rate for services used by VNI.  U S WEST in its motion for summary judgment contends that VNI should pay MTS retail toll service rates for service ordered and used by VNI.

AI. VNI contends that pursuant to Decision No. C99-469, the Commission in granting a stay of disconnection of service, required VNI to make a deposit for telecommunication services  at U S WEST’s tariffed FGA rate.  VNI contends that U S WEST’s wholesale FGA rates are the appropriate rate for telecommunications services used by VNI in providing toll service to its customers.

AJ. Decision No. C99-469 was a Commission order issued in Docket No. 99F-221T (consolidated Docket No. 99K-335T) upon motion for emergency relief enjoining U S WEST from terminating service until a hearing on the merits of the complaint could be held.  In its decision, the Commission prohibited disconnection of VNI’s service pending the hearing on the merits on the condition that VNI post a bond or deposit with U S WEST for “one month’s worth of charges at USWC’s tariffed Feature Group A Rate” (assuming a usage rate of 9,000 minutes per month per line) for each VNI line having call-forwarding or call transfer features, or a similar configuration.  The Commission also required that as long as VNI retains lines with call forwarding or call transfer features, or a similar configuration, VNI shall post additional bonds or deposits in the same amount each month until a final Commission decision in the complaint in Docket No. 99F-221T is issued.  (pages 2 and 3 of Decision No. C99-469) VNI contends that the FGA wholesale rates are the appropriate charges to be assessed VNI for U S WEST’s services.  

AK. After the Commission issued its order in Decision No. C99-469, VNI reconfigured its system and programmed its computers to make toll calls for its customers, using U S WEST’s toll service, rather than the former method of using call forward features.  VNI’s computers would dial the number (1+XXX-XXXX) and complete toll calls for its customers using U S WEST’s retail service.  U S WEST billed VNI retail MTS charges under its Exchange and Network Services tariff.

AL. The purpose and intent of the Commission in issuing Decision No. C99-469 was to allow VNI to continue to provide service to its customers and to protect U S WEST pending a decision by the Commission on the merits of the case.  In order to accomplish this, the Commission established a bond or deposit requirement and ordered a stay of disconnection of services.  Nowhere in this Decision is there an indication that the Commission established that VNI would be able to permanently utilize U S WEST’s retail toll services at FGA wholesale rates.

AM. The clear meaning and intent of the Commission in Decision No. C99-469 was further established in a Commission order denying VNI’s Motion for Emergency Relief in the instant docket. By Decision No. C99-1157, issued and mailed on October 22, 1999, the Commission denied VNI’s Motion for Emergency Commission Review of an Interim Order which established deposit requirements as a condition to an order prohibiting disconnection of telecommunications service furnished to VNI by U S WEST.  In this Decision, the Commission referred to its decision in C99-469:

3.
The major premise of VNI is that it is entitled to service from USWC at the Feature Group A formula set forth in Decision No. C99-469, rather than the MTS retail rates billed by USWC.  We reject this argument for the reasons stated by USWC.  As noted in the response to the motion, the Feature Group A formula set forth in Decision No. C99-469 was expressly intended to be an interim rate pending a decision on the merits of the complaint in Docket No. 99F-222T.  That is, we authorized the Feature Group A rate as the charge VNI would pay to preclude a discontinuance of service in that case, and pending the hearing on the merits of VNI complaint in that case. ...

4.
VNI could not reasonably interpret Decision No. C99-469 as establishing a permanent right to service at the Feature Group A formula. ... (Decision No. C99-1157, pages 2 and 3)

AN. In the above Decision, the Commission clearly states that it was its intent in Decision No. C99-469 to authorize the wholesale FGA rate only as a deposit to avoid discontinuance of service in Docket No. 99F-222T.

AO. It is found and concluded that VNI ordered and used retail toll services of U S WEST in order to continue to provide interexchange calling to its customers.  U S WEST correctly asserts that the service ordered by VNI is appropriately classified as retail toll telecommunications service and appropriately charged under U S WEST’s Exchange and Network Services tariff as MTS retail service.

AP. U S WEST is entitled to receive payment for telecommunications services provided to VNI at the appropriate tariff rate.  Goddard v. Public Service Company of Colorado, 599 P.2d 278 (Colo. App. 1979).  

AQ. In addition to contending that it should pay wholesale FGA rates under the provisions of Decision No. C99-469, VNI also argues that the FGA tariff rate is the appropriate charge in this case since VNI is an interexchange carrier.  This contention is incorrect, as pointed out by U S WEST, since in order to obtain wholesale access service, an interexchange carrier must complete administrative and technical steps to accommodate interexchange service.

AR. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

IV. order

AS. The Commission Orders That:

1. The motion of Voice Networks, Inc., for summary judgment is denied.

2. The motion of U S WEST Communications, Inc., for summary judgment is granted.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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