Decision No. R00-404

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-532CP

in the matter of the application of midtown express, inc. for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
GRANTING contract carrier permit

Mailed Date:  April 24, 2000

I. STATEMENT

A.
The captioned application was filed with the Colorado Public Utilities Commission (“Commission”) on October 29, 1999, and public notice of it was given in the Commission’s Notice of Applications Filed (“Notice”) on November 8, 1999.  By this application the Applicant, Midtown Express, Inc. (“Midtown”), seeks a certificate of public convenience and necessity:

to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in call-and-demand limousine service,

between all points in the area comprised of the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado.

RESTRICTIONS:

(I) Restricted to the transportation of passengers who are recipients of Medicaid and/or Medicare; and

(II) Restricted against providing transportation that originates or terminates at Denver International Airport.

B.
Timely interventions of right were filed by Denver Shuttle, LLC and Denver Taxi, LLC (collectively, “Intervenors”). 

C.
This matter was originally scheduled for hearing in Denver, Colorado on February 4, 2000.  At the request of Intervenors, that hearing date was vacated and the matter was rescheduled for hearing on March 2, 2000.  See, Decision No. R00-8-I.  Subsequently, the parties requested that the March 2, 2000 hearing date also be vacated and so that hearing time could be used for a supervised settlement conference.  That relief was granted in Decision No. R00-222-I.

D.
On March 15, 2000, Midtown and Intervenors filed their Stipulated Motion to Restrictively Amend Application to Request Restricted Contract Carrier Authority and to Contingently Withdraw Intervention (“Stipulation”).  By this pleading Midtown seeks to amend its common carrier application to one for contract carrier authority as more particularly described in paragraph 6 of the Stipulation.  Upon approval of such amendment, Intervenors seek leave to withdraw their interventions.  

E.
Pursuant to a telephonic conference held between the parties and the undersigned on March 20, 2000, the amendment described in paragraph 6 of the Stipulation was further amended to read as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, 

between all points in the area comprised of the Counties of Adams, Denver and Douglas, State of Colorado.

RESTRICTIONS:


(I)
restricted to providing transportation services on behalf of the Adams County Department of Social Services, the Department of Human Services of the City and County of Denver, and Douglas County Senior Services;

(II)
restricted to the transportation of passengers who are recipients of Medicaid;

(III)
restricted against providing transportation that originates or terminates at Denver International Airport;

(IV)
restricted to the use of vehicles with a seating capacity of 12 passengers or less, excluding the driver; and

(V)
restricted to the use of a maximum of 9 vehicles.

F.
In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.

FINDINGS AND CONCLUSIONS

A.
By this application, Midtown originally sought authority to provide motor common carrier services as described in Section I, Paragraph A above. The Stipulation effectively requests that this application be “converted” to one for motor contract carriage.  Because the amendment described in Section I, Paragraph C above seeks contract carrier authority to serve specifically named parties and is more limited territorially than the common carrier authority originally sought, it is restrictive in nature.  In the past the Commission has allowed applicants to amend a common carrier application down to a contract carrier application without the necessity of re-noticing the application as a contract carrier application.  See, Decision Nos. C94-287; R99-248; and R99-196-I.  The scope of the amended contract carrier authority sought by Midtown is unambiguous, restrictive in nature, and enforceable.  Therefore, the Stipulation will be accepted and the Intervenors’ interventions may be deemed withdrawn.

B.
Since this application is now uncontested, it is eligible for processing under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 24 of the Commission’s Rules of Practice and Procedure (4 Code of Colorado Regulations 723-1) and can be determined without a formal hearing.

C.
Since Midtown currently holds Contract Carrier Permit No. B-9819, it has acknowledged a familiarity with the Commission’s Rules, Regulations and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicle for Hire and has agreed to be bound by the same.  The application and the attachments thereto also establish that Applicant has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  Therefore, Applicant is fit, financially and otherwise, to provide the proposed service.

D.
The letters of support appended to the application establish that the service Applicant proposes herein is specialized and tailored to meet the distinct transportation needs of the Adams County Department of Social Services (“Adams County”), the Department of Human Services of the City and County of Denver (“Denver County”), and Douglas County Senior Services (“Douglas County”).  These needs include timely and extended hours transportation services as well as Spanish speaking drivers.  In addition, the supplemental verified statements submitted in connection with this application by Adams County, Denver County, and Douglas County establish that both the Medicaid transportation provider and the use of such a provider by Medicaid recipients must be pre-approved by one of these agencies.  As a result, these governmental agencies effectively control the transportation provided to Medicaid recipients. Therefore, Adams County, Denver County, and Douglas County are proper contracting parties for purposes of this amended contract carrier application notwithstanding the fact that Midtown will ultimately be compensated for its transportation services by the Federal Government under the Medicaid Program. 

E.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A.
The Commission Orders That:

1.
The Stipulated Motion to Restrictively Amend Application to Request Restricted Contract Carrier Authority and to Contingently Withdraw Intervention filed by Applicant, Midtown Express, Inc., and Intervenors, Denver Shuttle, LLC and Denver Taxi, LLC, on March 15, 2000, is approved.

2.
Docket No. 99A-532CP, being an application of Midtown Express, Inc., is granted in amended form.

3.
Contract Carrier Permit No. B-9819 is hereby extended to read as follows:

I.
Transportation of

passengers and their baggage,

between all points in the area comprised of the Counties of Adams, Arapahoe, Denver, Douglas and Jefferson, State of Colorado. 

II.
Transportation of

passengers and their baggage

between all points in the area comprised of the Counties of Adams, Denver and Douglas, State of Colorado.

RESTRICTIONS:

1.
Item No. I of this permit is restricted to providing service for only Arapahoe County Transportation Services.

2.
Item No. II of this permit is restricted as follows:

(I)
to providing transportation services on behalf of the Adams County Department of Social Services, the Department of Human Services of the City and County of Denver, and Douglas County Senior Services;

(II)
to the transportation of passengers who are recipients of Medicaid; 

(III)
against providing transportation that originates or terminates at Denver International Airport; 

(IV)
to the use of vehicles with a seating capacity of 12 passengers or less, excluding the driver; and 

(V)
to the use of a maximum of 9 vehicles.

4.
Applicant shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5.
This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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