Decision No. R00-336

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-617BP

in the matter of the application of casino coach, Inc., 2657 west 118th avenue, westminster, colorado 80234, for permanent authority to operate as a contract carrier by motor vehicle for hire.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  March 31, 2000

Appearances:

Charles J. Kimball, Esq., Arvada, Colorado, on behalf of applicant; and

Charles Williams, Esq., Denver, Colorado, on behalf of intervenor Casino Transportation, Inc.

I. statement of the case

A. By application filed December 28, 1999, Casino Coach, Inc. (“Coach”), requests authority from this Commission to operate as a contract carrier for the transportation of passengers and their baggage between 2760 S. Havana Street, Aurora, and the Colorado Central Station Casino in Black Hawk, Colorado.  On January 3, 2000, this Commission gave notice to all who might desire to protest, object, or intervene.

B. On January 14, 2000, Casino Transportation, Inc., filed its intervention.

C. Pursuant to notice the matter came on for hearing on March 24, 2000 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  At the conclusion of the first witness’s testimony, the matter was dismissed from the bench as being outside the ambit of this agency’s jurisdiction given the 1998 changes to 49 U.S.C. § 14501 (Transportation Equity Act for the 21st Century (“TEA-21”)).

D. Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

E. Based upon all the evidence of record, the following is found as fact:

1. Colorado Central Station Casino, Black Hawk, wants to charter four 55-passenger motor coaches complete with bathrooms from Coach.  The casino desires to provide a combination of free employee transportation and free five-ride pass service for select gambling customers from 2760 S. Havana Street in Aurora directly to and from the casino in Black Hawk.

2. While no contract had been signed at the time of hearing, the casino anticipates a monthly cost of $108,000 for the 4 vehicles and drivers, each operating 4 daily round trips.

3. As noted earlier, transportation from Aurora will be provided at no charge to the casino’s employees.  Regarding gamblers, the testimony of William Vincent, director of marketing for Colorado Central Station Casino, establishes that the casino has identified frequent gamblers to whom it will provide five-ride passes at no identifiable cost. In order for the gambler to acquire a second bus pass the gambler must put into play an average of $250 for each pass. The gambler may win, break even, or lose the $250 amount; all that is required is that the gambler put the money at risk.  Indeed, the casino runs a distinct risk of losing money on the transportation if the gambler wins in excess of $250 for each five-ride bus pass.

4.   In addition to the five-ride pass, the casino also proposes to provide single ride passes to friends and relatives accompanying the select gamblers, which single ride pass will not be renewed if the gambler does not exhibit $50 of gambling activity. In a worst case scenario, the select gamblers and their friends will lose their free bus passes if they do not play enough at the casino.

5. As part of its contract, the casino proposes leasing these buses for a six-month period, placing signage on the outside of the buses to create a rolling billboard advertising the casino, and will have bathrooms and VCR equipment installed on board for the benefit of the gambling passengers while en route to and from the casino.  The buses will depart on a schedule provided only to the employees and selct gamblers, not the general public.

III. discussion

F. On June 9, 1998, the President of the United States signed the TEA-21 which preempted state regulation of intrastate charter bus transportation.  As noted in what is now 49 U.S.C. § 14501(a)(1)(c):

No state or political subdivision thereof ... shall enact or enforce any law, rule, regulation, standard, or other provision having the force and effect of law relating to –

***

(c)
the authority to provide intrastate ... charter bus transportation.

G. In turn, 49 CFR, Part 390.5 defines charter service thusly:

 
Charter transportation of passengers means transportation, using a bus, of a group of persons who pursuant to a common purpose, under a single contract, at a fixed charge for the motor vehicle, have acquired the exclusive use of the motor vehicle to travel together under an itinerary either specified in advance or modified after having left the place of origin.

H. There is no question here but that Coach will charter 4 of its 55-passenger vehicles to the casino at a fixed charge per month (i.e., without regard to passenger count), and the casino will thereafter enjoy the exclusive use of the vehicles to transport its employees for free, and select gamblers either for free or a nebulous risk factor described as, “... $50 of play.” 

I. It should be noted that the federal definition of charter service does not contain the prohibition against regular route service found in § 40-16-101(1.3), C.R.S., although regular route service contemplates both scheduled service (present here) and sale-by-the-seat (not present here).  For a lengthy discussion of charter service and what constitutes a charter group the parties are referred to Decision No. R95-1153, November 24, 1995 and Decision No. C96-180, February 15, 1996.  See also Decision No. C99-509, May 21, 1999 for this Commission’s policy statement re compliance with the federal law.  Suffice it to say, 55-passenger vehicles are well over any bus size this agency asserts control over under charter service.

IV. ORDER

J. The Commission Orders That:

1. The application of Casino Coach, Inc., is dismissed as unnecesary, beyond this agency’s jurisdiciton given the federal law in this area.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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