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I. statement of the case

A. On January 8, 1999, El Paso County Telephone Company (“El Paso”) filed a complaint against Voice Networks, Inc. (“VNI”), alleging that VNI was unlawfully providing a toll-bridging service.

B. On January 15, 1999, the Commission issued an Order to Satisfy or Answer.  On February 8, 1999, VNI filed its Answer and Counterclaim.

C. On May 6, 1999, VNI filed a Motion to Consolidate Docket No. 99F-221T, the complaint of VNI v. U S WEST Communications, Inc. (“U S WEST”), into Docket No. 99F-023T, the complaint of El Paso v. VNI.

D. On July 1, 1999, in Decision No. R99-639-I, the Motion to Consolidate was granted.  The consolidated case was designated as Docket No. 99K-335T.

E. On August 10, 1999, VNI filed a Motion to Dismiss, Without Prejudice, U S WEST Communications, Inc., as a Respondent in the Consolidated Docket.  The motion was granted in Interim Order No. R99-940-I (August 26, 1999).

F. The case was heard on September 2, 3, and 28, 1999.  Testimony was received from witnesses and Exhibits Nos. 1 through 33 were marked for identification.  Exhibit Nos. 1 through 16, 18, and 20 through 33 were admitted into evidence.  Exhibit Nos. 17 and 19 were not offered.  At the conclusion of the hearing, the parties were granted an opportunity to file post hearing statements of position within 20 days after the official transcript of the hearing was filed with the Commission.  Reply briefs were due 20 days after the filing of opening briefs by the parties.  On November 1, 1999, El Paso and VNI filed their Opening Statements of Position.  On November 22, 1999, El Paso and VNI filed their replies.

G. On November 1, 1999, VNI filed a Motion to Reopen the Record for the purpose of entering into evidence, under seal, as late-filed exhibits, confidential documents designated as Exhibits A and B.  The Motion to Reopen the Record for the purpose of late-filed exhibits was granted in Interim Order No. R99-1248-I (November 17, 1999) and Exhibits A and B were admitted into evidence.

H. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

findings of fact and conclusions of law

I. El Paso is a local exchange carrier (“LEC”).  It serves approximately 3,400 customers with 4,000 access lines in an area east of Colorado Springs.  El Paso has two exchanges, namely the Rush exchange and the El Paso exchange. (Exhibit No. l). The calling area for El Paso’s customers, established by this Commission, includes the Rush and El Paso exchanges and portions of Colorado Springs, Security, and Black Forest. Telephone calls within this local calling area are flat-rate, toll free calls.

J. VNI is a competitive local exchange carrier (“CLEC”) offering local exchange and Part 3 telecommunications services.  VNI holds a certificate of public convenience and necessity (“CPCN”) from this Commission authorizing it to provide local exchange telecommunications services both resale and facilities-based throughout the State of Colorado.  It also has the authority to provide Part 3 telecommunications services.  (Exhibit Nos. 21 and 22)  VNI has an interconnection agreement with U S WEST (Exhibit No. 24).

K. The Commission has jurisdiction over this matter.

L. On January 8, 1999, El Paso filed a complaint against VNI alleging that VNI is operating an illegal toll-bridging service in El Paso’s local calling area.  El Paso contends that VNI is providing a service known as ExpressLine which permits subscribers to its service to make unlimited calls from one local calling area to another local calling area without incurring a toll charge.  Because VNI provides this flat-rate service, El Paso states that it is deprived of switched access payments to the detriment of El Paso and its ratepayers.  El Paso requests  that the Commission enter an order finding that VNI’s ExpressLine service is in violation of State law and ordering VNI to cease and desist from providing the alleged toll-bridging service.

M. In its Answer filed on February 8, 1999, VNI denies the allegations of El Paso, states affirmative defenses, and asserts counterclaims against El Paso.  For relief on its counterclaims, VNI requests that the Commission issue a declaratory order stating that its ExpressLine service and its manner of operation is legal.

N. VNI offers a service called “ExpressLine”. VNI describes this service as a telephone service offering access to features such as call-forwarding, call screening, voice mail, an outbound dialing feature allowing the return of a call left on voice mail, and other features.  In addition, ExpressLine permits a customer to make intrastate telephone calls to local calling areas outside of the customer’s local calling area, on a flat rate basis, thereby avoiding a toll charge.  Customers who subscribe to this service pay a monthly service charge.  The subscriber pays a $35 initial activation fee.  In addition, there is a monthly $24.50 basic service charge which permits unlimited intrastate calling to calling areas outside the subscriber’s local calling area.  (See Exhibit No. 16.)  This type of service, allowing a customer to place a call to another local calling area by using a service such as VNI provides, on a flat-rate basis, is commonly referred to as “toll-bridging”.

O. Although VNI offers various enhanced features, the flat-rate intrastate calling between local calling areas is emphasized in VNI’s ExpressLine promotional literature. (See Exhibit Nos. 14 and 15.)

P. VNI provides flat rate calling to approximately 420 prefixes, encompassing different local calling areas located in the most populated areas of Colorado (Exhibit No. 14).  Exhibit No. 18 shows the VNI ExpressLine calling area which includes the Denver metropolitan area, Fort Collins, Greeley, Loveland, Colorado Springs, and other areas.  VNI’s service also includes the service area of El Paso County Telephone Company.  In order to demonstrate the traffic involving El Paso’s local calling area, El Paso randomly monitored the number of calls placed in El Paso’s service territory destined for VNI telephone numbers in Colorado Springs.  These calls were forwarded by VNI to local calling areas outside the local calling area of El Paso.  Exhibit No. 4 shows that between March 8 and 31, 1999, 1,035 telephone calls were placed to a VNI number in Colorado Springs.  Mr. Tim Wetherald, Vice President of Operations of VNI testified that 5,564 telephone calls were forwarded by VNI to El Paso’s local calling area during the period of December 11, 1998 through January, 1999.  (Transcript of September 3, 1999, page 19.)

Q. VNI has used a variety of methods in order to provide a flat-rate, toll free intrastate calling service to its customers.  One method involves the use of U S WEST’s call forwarding and call transfer features.  By this method, a VNI subscriber places a call to a VNI U S WEST telephone number located in the subscriber’s local calling area.  The subscriber’s call to the number is a local call.  VNI then using U S WEST’s call forwarding and call transfer features forwards the call to its final destination which is outside of the subscriber’s local calling area.  This method is used where two local calling areas overlap and a VNI telephone number is located within the area of the overlap. Using this method, it is possible to forward calls to distant local calling areas by forwarding calls more than once.

R. Another method used by VNI to provide toll free calling to its customers, makes use of call forwarding features of U S WEST Wireless Advanced PCS. (USWW)  VNI purchased PCS mobile telephones and wireless service contracts from USWW.  VNI then stripped out the call forwarding feature of the PCS service to call forward calls of its customers destined outside of the customer’s local calling area.  VNI’s customer can dial a VNI PCS number.  The call is then forwarded from a wireless number to a VNI number in U S WEST’s network.  The call then is forwarded to its ultimate destination.  Thus by this method, a VNI subscriber can make a landline telephone call to another landline telephone number outside of the customer’s local calling area, thus avoiding a toll charge.  

S. The third method used by VNI to provide customer calls to other local calling areas involved the purchase of U S WEST retail toll.  By this method, VNI was charged U S WEST retail toll charges.  This method was used after U S WEST and U S WEST Wireless terminated the call forwarding features used by VNI to provide the flat rate service.  

T. The fourth and most recent method used by VNI to provide intrastate toll free calls terminating or originating in El Paso’s territory is through the use of a proprietary method that VNI claims is confidential.  This method is described in the official transcript of this proceeding, pages 43 through 54 of the sealed portion of the official transcript of this proceeding, dated September 3, 1999.

U. By using the above four methods to provide flat-rate telephone calls, bridging local calling areas, VNI avoided paying switched access charges to (LECs), including El Paso for the use of LEC facilities in originating or terminating calls that would normally be toll calls.  If the LEC does not receive these revenues, ratepayers of the LEC face possible increased rates to cover this deficit.

1.
Position of El Paso
a. El Paso asserts that the service of VNI to its customers allowing unlimited flat-rate calling between local exchange areas, without paying switched access fees to the originating and terminating LEC for the use of its facilities, particularly as it affects El Paso, is illegal.  El Paso contends that VNI’s service is an illegal toll-bridging service.  VNI argues that the service irrespective of the method used by VNI is an interexchange telecommunications service.  In support of this argument, El Paso cites the Colorado Intrastate Telecommunications Services Act, Article 15 of Title 40, Commission decisions, notably the Avicomm, Mountain Solutions, and Phonet Systems Corporation (“Phonet”) decisions, certain Commission rules, and the Avicomm decision of the Colorado Supreme Court.  El Paso contends that VNI’s ExpressLine–type service which permits the bridging of local calling areas are similar if not identical to other companies’ toll-bridging operations which have been declared illegal by this Commission.  El Paso is particularly concerned that by providing this service, VNI avoids payment to El Paso of access charges for originating and terminating calls.

2.
VNI’s Position
a.
VNI believes that its flat-rate service is lawful.  VNI argues that it is a certificated CLEC certified to provide local exchange and Part 3 telecommunications services in the State of Colorado.  It states that it has an interconnection agreement with U S WEST which permits it to resell U S WEST local exchange services and to interconnect with U S WEST’s local exchange facilities.  It also has on file with the Commission tariffs which state the terms and conditions of service.  VNI argues that its ExpressLine service or similar service which permits its subscribers unlimited toll free calling to various local calling areas in Colorado is comparable to U S WEST’s market expansion line (“MEL”) and remote access call forwarding (“RAF”).  VNI argues that MEL and RAF allow toll free calling to local calling areas outside of the caller’s local calling area for a flat-rate.  VNI states that U S WEST does not pay access charges to local exchange carriers.  Because Express Line is a comparable service, VNI asserts that it does not need to pay access charges to El Paso or other LECs.  VNI states that under its certificate it is allowed to resell local exchange service purchased from U S WEST and certain features such as call forwarding and call transfer on the same terms and conditions as U S WEST provides.  VNI believes that Express Line is an advanced feature or premium service which it can provide under its CPCN to provide emerging competitive Part 3 telecommunications services.

b. VNI next argues that offering flat-rate calling to its customers by reselling U S WEST wireless service is lawful, and in any event, exempt from this Commission’s regulation.  VNI asserts that by reselling U S WEST wireless call transfer features to provide its ExpressLine service to customers in El Paso’s service territory is lawful and in accord with Federal Communications Commission decisions and orders requiring resale of wireless services.  Similarly, VNI asserts that its proprietary method of providing flat-rate calling to its customers to other local exchange areas is beyond this Commission’s jurisdiction.

II. discussion

V. The major issue presented in this case is whether VNI’s flat-rate service which allows a VNI customer to place toll-free landline calls from or to El Paso’s local calling area, to or from other local calling areas is interexchange telecommunications service, requiring the payment of switched access fees to El Paso.  The evidence of record establishes, and it is found, that VNI provides interexchange telecommunications services as defined in § 40-15-102(12), C.R.S.  and, therefore, the service is regulated by this Commission.  Section 40-15-102, C.R.S., provides certain key definitions that are relevant to the issue in this proceeding.

Section 40-15-102(8) “Exchange area” means a geographic area established by the Commission which consists of one or more central offices together with associated facilities which are used in providing basic local exchange service.

Section 40-15-102(9) “Functionally equivalent” refers to services or products which perform the same or similar tasks or functions to obtain substantially the same result at reasonably comparable prices.

Section 40-15-102(11) “Interexchange provider” means a person who provides telecommunications services between exchange areas.

Section 40-15-102(12)“Interexchange telecommunications services” means telephone services, not included in basic local exchange service, and which are priced based upon usage.

Section 40-15-102(28) “Switched access” means the services or facilities furnished by a local exchange company to interexchange providers which allow them to use the basic exchange network for origination or termination of interexchange telecommunications services.

Section 40-15-102(29) “Telecommunications service” means the electronic or optical transmission of information between separate points by prearranged means.

W. The evidence of record establishes that VNI provides a means for its customers to make calls that “bridge” local calling areas established by this Commission, including calls that originate or terminate in El Paso’s service territory.  The evidence further establishes that these landline calls which use El Paso’s facilities are provided by VNI to its customers on a flat-rate basis.  These are calls that would normally be intrastate toll calls if carried by another interexchange carrier.  This is true irregardless of the methods used by VNI to facilitate the calls.  The record establishes that VNI does not pay tariffed switched access fees to El Paso for the use of its facilities.

X. This Commission has consistently ruled that “toll-bridging” service is unlawful.  In the Mountain Solutions decisions of the Commission, R95-709 (July 31, 1995); C96-11 (January 3, 1996) (Exhibit No. 28), the Commission held that the “toll-bridging” service provided by Mountain Solutions and other companies was interexchange service as defined by Section 40-15-102(12) C.R.S., requiring the payment of switched access fees to the LEC for the use of its facilities to originate or terminate the calls.  The Colorado Supreme Court affirmed the Commission’s decision in Avicomm v Colorado Public Utilities Commission, 955 P.2d 1023 (Colo. 1998).  The interexchange telecommunications  service addressed in the Avicomm case and in Commission’s Mountain Solutions decisions are indistinguishable from the service provided herein by VNI.  In another decision involving toll-bridging, El Paso County Telephone Company v. Phonet Systems Corporation, C98-922 (September 16, 1998) (Exhibit No. 2), the Commission found that Phonet’s service of providing flat-rate calling between local calling areas without paying switched access fees to the originating and terminating LEC was  interexchange telecommunications services which required the payment of switched access fees.

Y. The service provided by VNI is functionally equivalent to the toll intrastate telecommunications service provided by interexchange carriers between local calling areas. VNI’s service, whether the Express Line or other similar service is a substitute for intrastate interexchange toll service.  Although VNI claims that their flat-rate interexchange calling service is merely one of the  features of its total service, the evidence indicates otherwise.  The major emphasis placed by VNI in its promotional literature is on the flat-rate interexchange calling.

Z. Several arguments advanced by VNI in support of its position that its service is not interexchange service,  relieving it of responsibility for payment of switched access fees to El Paso, are found to be without merit.  VNI argues that its flat-rate service is functionally equivalent to U S WEST’s MEL and RAF.  This argument has been raised and rejected by the Commission in the Mountain Solutions case.  See Commission Decision No. C96-11, page 10.  The Commission in this decision found that MEL and RAF are ancillary to local exchange service.  VNI also asserts that it does not have to pay access fees to El Paso because it is a reseller of U S WEST’s wireless call transfer feature.  The evidence establishes that VNI purchased U S WEST’s wireless advanced PCS service, using only the transfer feature in order to provide an alternative method of offering its flat-rate interexchange service.  This does not constitute resale of wireless services.  The call transfer feature used by VNI was used merely to allow it to complete calls for its customers using the landline facilities of U S WEST and El Paso.  This method still results in the offering of interexchange telephone telecommunications services which requires the payment of access charges.

AA. In a similar argument, VNI asserts that its proprietary method is not subject to this Commission’s jurisdiction.  VNI also attempts to distinguish the Avicomm case from the instant case and cites the Telecommunications Act of 1996 in support of its position that it does not have to pay access charges to El Paso.  These arguments are found to be without merit.

AB. The inescapable conclusion is that VNI provides interexchange telecommunications services within the meaning of § 40-15-102(12), C.R.S., and therefore it must pay switched access charges to El Paso as required pursuant to § 40-15-102(28), C.R.S., El Paso’s tariffs and Commission decisions if VNI continues to use the facilities of El Paso.

AC. In addition, the interexchange telecommunications service provided by VNI irregardless of the method used, is in violation of §§ 40-15-111(2) and 40-15-206, C.R.S., since by its service, VNI expands local calling areas for its customers without the approval of the Commission.

AD. The complaint of El Paso should be granted and the counterclaims of VNI against El Paso should be denied.

AE. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

AF. The Commission Orders That:

1. Voice Networks, Inc., is unlawfully providing  interexchange telecommunications services originating or terminating in El Paso County Telephone Company’s local calling area on a flat-rate basis and without the payment to El Paso County Telephone Company of switched access fees. 

2. Voice Networks, Inc., shall cease and desist from providing interexchange telecommunications services to or from El Paso County Telephone Company’s service territory until it pays El Paso County Telephone Company’s tariffed switched access charges and complies with all Commission requirements for providing interexchange telecommunication service.

3. The counterclaims of Voice Networks, Inc., are denied.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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