Decision No. R00-163

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 99A-416CP

in the matter of the application of valera lea holtorf d/b/a dashabout shuttle company and/or roadrunner express, 28548 co. rd. 55, akron, co 80720 for a certificate of public convenience and necessity authorizing an extension of operations under puc no. 14167.

recommended decision OF
ADMINISTRATIVE LAW JUDGE
DALE E. ISLEY
Granting motion to
withdraw application and
vacating hearing dates

Mailed Date:  February 18, 2000

I. STATEMENT, findings, and conclusions

A. On February 14, 2000, Applicant, Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express (“Dashabout”), filed her Motion to Withdraw Application (“Motion to Withdraw”) in the captioned proceeding.  Implicit in the Motion to Withdraw is that the February 16, 18, and 22, 2000 hearing dates previously scheduled in this matter be vacated. 

B. On February 17, 2000, Intervenors, Golden West Commuter, LLC and Schafer-Schonewlll and Associates, Inc., doing business as Englewood Express, Inc. (collectively, “Intervenors”), filed their Reply to the Motion to Dismiss.  The Reply contends that the Motion to Dismiss does not comply with Rule 22(h)(1) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-22(h)(1), since it was filed within 45 days prior to hearing and fails to state good cause for the requested dismissal.  Intervenors contend that they have been prejudiced by the dismissal and that they should be awarded the attorney fees and costs incurred in preparing their case.  In the alternative, Intervenors request that the subject application be dismissed “with prejudice”.

C. In order to grant relief for a violation of Rule 22(h)(1) it must be established both that an applicant failed to state good cause for the request to withdraw and that such request prejudices other parties.  While it is true that Dashabout failed to specifically state whether “good cause” exists for its request, it is difficult to discern how Intervenors could be prejudiced by the withdrawal.  After all, Intervenors’ ultimate goal in contesting the application was to prevent Dashabout from encroaching into their respective certificated areas.  That goal will be accomplished by the withdrawal of the application.  Intervenors’ expenditure of attorney fees and related costs is merely the price they have chosen to pay for protecting their respective interests.  The expenditure of such fees and costs does not, therefore, “prejudice” Intervenors.
  

D. Accordingly, the Applicant’s Motion to Withdraw will be granted and Intervenors’ request for dismissal “with prejudice” and/or for an award of attorney fees and costs will be denied.

E. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following Order.

II. ORDER

A. The Commission Orders That:

1. The motion of Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express, to withdraw her application, designated as Docket No. 99A-416CP, is granted.

2. The February 16, 18, and 22, 2000, hearing dates previously scheduled in this matter are vacated.

3. The request of Intervenors Golden West Commuter, LLC and Schafer-Schonewlll and Associates, Inc., doing business as Englewood Express, Inc., for dismissal of the application “with prejudice” and/or for an award of attorney fees and costs as set forth in their Reply to Applicant’s Motion to Withdraw Application, is denied.

4. Docket No. 99A-416CP is closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



� This is not to say that the repeated filing and subsequent dismissal of identical applications would not, under appropriate circumstances, ultimately subject a party to sanctions.  At some point, this type of activity establishes a pattern of behavior analogous to an “abuse of process”. 
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